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NULLUM TEMPUS OCCURRIT REGI. 








The weight of the authorities is in favor of 
the doctrine that the statute of limitations 
does not run against the State or government, 
but does run against municipal corporations 
and all natural persons; in other words, the 
statute runs against every person or status 
except the State or sovereignty ; and as a mat- 
ter of reason also, this seems correct. 

In the States of Pennsylvania, New Jersey, 
Rhode Island and Louisiana, the courts have 
held that the maxim nullum tempus occurrit 
regi, is not restricted to sovereignty, but ap- 
plies to municipal corporations also, while the 
courts of Vermont, Virginia, New York, Mas- 
sachusetts, Connecticut, Maryland, North 
Carolina, South Carolina, Mississippi, Mis- 
souri, Texas, Kentucky, Ohio, Illinois and 
Towa have restricted the application of this 
maxim to sovereignty alone, and hold that 
municipal corporations like natural persons 
are subject to the statute of limitations. Judge 
Dillon, in his work on Corporations, § 533, col- 
lects the cases on this subject and states that 
‘upon consideration, it will perhaps appear 
that the following view is correct: Municipal 
corporations have in some respects a double 
character, one public, the other (by way of 
distinction) private. As respects property 
not held for public use, or upon public trusts, 
and as respects contracts and rights of a pri- 
vate nature, there is no reason why such cor- 
porations should not fall within limitation 
statutes and be affected by them. For exam 
ple, in an action on contract or for tort, a 
municipal corporation may plead, or have 
pleaded against it, the statute of limitations. 
But such a corporation does not own and can 
not alien public streets or places, and no laches 
on its part, or on that of its officers, can de- 
feat the right of the public thereto; yet there 
may grow up in consequence private rights of 
more persuasive force in the particular case 
than those of the public. It will perhaps be 


found that cases will arise of such a charac- 
ter, that justice requires that an equitable 
Vol. L1I—No. 13. 


estoppel shall be asserted even against the 
public ; but if so, such cases will form a law 
unto themselves, and do not fall within the 
legal operation of limitation enactments. The 
author can not assent to the doctrine, that as 
respects public rights, municipal corporations 
are within ordinary limitation statutes. It is 
unsafe to recognize such a principle. But 
there is no danger in recognizing the principle 
of an estoppel in pais as applicable to such 
cases, as this leaves the courts to decide the 
question, not by the mere lapse of time, but 
by all the circumstances of the case, to hold 
the public estopped or not, as right and jus- 
tice may require.’’ To support this position, it 
has been held, where the facts involved 
caused the exact point in question to be adju- 
dicated, that no encroachment of a public 
street can ripen into a right, and that the stat- 
ute of limitations can not run against « city 
so as to permit curtailment or encroachment 
on its streets, no matter how long it has been 
adversely held ;! that no person can acquire 
possession or title by adverse possession 
against a municipal corporation,? nor can the 
rule inany case apply to the public or State,® 
and ‘‘that the public are not to be deprived 
of their rights by encroachment. Buildings 
erected on public grounds or on highways 
acquire no right, either on account of time or 
expenditures,’’* and that ‘‘land not suscepti- 
ble of alienation can not be acquired by 
prescription.’’> Indeed it can be asserted as 
a general proposition upon which all this 
class of decisions entirely harmonize, ‘‘that 
the title of a corporation to the soil for uses 
that conduce to the public enjoyment and 
convenience is paramount and exclusive, and 
no private occupancy for whatever time, 
whether adverse or by permission, can vest 
a title inconsistent with it.”"® And the reason 
generally assigned is,. that municipal corpora- 
tions exist for public political purposes only, 


1 Cross v. Mavor, ete., 18 N. J. (Eq.) 311; Drygest v. 
Schenck, 23 Wend. 446, 

2 Jersey City v. State, 1 Vroom, 521. 

8 Simmons v. Connell, 1 R. t. 519. 

4City of Phila. v. Phila. &. R. Co., 58 Pa. 263; 
Com. vy. MeDonald, 16 Serg. & R. 401; Rung v. Shone- 
berger, 2 Watts, 28. 

5 Mayor v. Magnon, 4 Martin (La.), 1. 

6 Barter v. Com., 3 Penn. & Watts, 253; Com. v. 
Alburger, 1 Whart. 469; Jersey City v. Morris 
Canal & Banking Co., 12 N. J. (Eq.) 61; Mayor v. 





Leonore,6 Cold. 412; Henshaw v. Hunting, 1 Gray, 208. 
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and are part and parcel of the State, to assist 
in carrying on and executing the political 
functions of the State; and as the statute can 
not run against the State, it can not run 
against the part organized by the State for 
its political interest. 

Where the question was in issue, a late case 
in Pennsylvania,’ without reviewing the for- 
mer decisions, held that the statute of limita- 
tions runs against a county or other munici- 
pal corporation; and although corporations 
are artificial bodies created by the State for 
its purposes, yet so far as the statutes of limit- 
ations are concerned, they are in the same 
category with natural persons. In Pella v. 
Scholte,* Judge Dillon held that ‘‘it is well 
understood that statutes of limitations do 
not apply to the State or sovereignty. But 
the principle has not been extended to munic- 
ipal corporations, on the contrary it has 
been expressly held that these corporations 
are within the statute of limitations the same 
as natural persons ;’’ although he holds differ- 
ently in his work on municipal corporations. 
The rule'in Maryland is that municipal cor- 
porations are bound by the statute of limita- 
tions. And in Vermont! Judge Redfield 
said: ‘*We see no good reason why one may 
not set up prescription and presumptive rights 
against the public as well as against individ- 
uals; and there is perhaps no good reason 
why such prescriptions should not apply as 
well against the public as in her favor.’? In 
New York Chancellor Kent ™ held that lim- 
itation statutes applied to municipal corpora- 
tions; and the full court of North Carolina 
stated 1? that ‘‘the State can not be presumed 
to mean wrong, or to have an interest incon- 
sistent with justice. But these communities 
[municipal corporations], like the individuals 
who compose them, have no such legal pre- 
sumption in their favor,’’ and therefore have 
no reason which can bring them within the 
exception. This has been the law in South 


' Evans v. Erie Co., 66 Pa. St. 222. Also see Glover 
v. Wilson, 6 Barr, 290; City of Cincinnati v. Evans, 
5 Ohio St. 594. 

8 24 Iowa, 283. See Onstott v. Murray, 22 Iowa, 457. 

9 Kelley v. Greenfield, 2 Harris & McHenry, 138. 

1 Knight v. Heaton, 22 Vt. 481. 

N Variek v. Corporation of N. Y., 4 Johns. Ch. 53; 
Denton v. Jackson, 2 Johns. Ch. 320; Fempstead v. 
Hempstead, 2 Wend. 109. 

12 Armstrong v. Dalton, 4 Dev. 368. 





Carolina!® and Connecticut * and Texas.% 
And the Supreme Court of Kentucky !6 said: 
“If a private individual or citizen has been 
permitted to remain in the continued adverse 
actual possession of public ground, or of a 
public street, or of part of a street as em- 
braced within his enclosure, or covered by 
his dwelling or other buildings, for the statu- 
tory period, such citizen or individual will be 
thereby vested with the complete title to the 
ground so actually occupied by him; and a 
title thus perfected by time will be just as 
available against a municipal corporation as 
it would be against an individual. A munic- 
ipal corporation, or any artificial body vested 
with corporate, rights and functions, has no 
more right than a natural person to claim the 
benefit and advantage of the maxim, nullwm 
tempus occurrit regi.’’!7 This is the rule 
adopted in Mississippi'* and Missouri. 
And the language of the Ohio court is ‘‘that 
municipal corporations are subject to the 
operation of the statute of limitations in the 
same manner and to the same extent as natu- 
ral persons, and as a consequence that noto- 
rious and uninterrupted possession by a 
private individual, under a claim of right, of 
land dedicated to a city for streets or public 
squares, for more than twenty-one years, will 
bar the claim of the city to its use ;’’2° which 
is the same as the Supreme Court of Illinois 2! 
and Iowa?? and Virginia”? and West Vir- 
ginia.?4 

As a matter of reason for this doctrine it 
may be asserted that to protect rights of this 
character, bodies politic are created; that in 
an action on contract or for tort a municipal 


13 Bowen vy. Team, 6 Rich. 298; State v. Pettis, 7 
Rich. 390. 

14 Litchfield vy. Wilmot, 2 Root, 288. 

15 Galveston v. Menard, 23 Texas, 349. 

16 Dudley v. Frankfort, 12 B. Mon. 610; Rowan v. 
Portland, 8 B. Mon. 282; Alves v. Town of Hender- 
son, 16 B. Mon. 131. 

17 Dudley v. Trustees of Frankfort, 12 B. Mon. 610. 

18 Clements v. Anderson, 46 Miss. 581. 

19 County of St. Charles v. Powell, 22 Mo. 525; 
School Directors v. Georges, 50 Mo. 194. 

* Cin. v. The Church, 8 Ohio, 298; Lowe v. Ken- 
nedy, 13 Ohio St. 42; Cin. v. Evans, 5 Ohio St. 594. 

21 Peoria v. Johnson. 56 Ill. 45; C. R. I. & P. R. Co. 
v. City of Joliet, 79 11]. 40. 

2 City of Pella v. Scholte, 24 Iowa, 283; Onstott v. 
Murray, 22 Id. 457. 

2 Manchester Mills v. Manchester, 25 Gratt. 825; 
Richmond v. Poe, 24 Gratt. 149; Levasser vy, Wash- 
burn, 11 Gratt. 572. 

% Wheeling v. Campbell, 12 W. Va, 45, 
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corporation may plead, and have pleaded 
against it, the statute of limitations ; and if it 
is correct to have the benefit of limitation 
enactments in one instance, it is right that 
they should have the benefit of, and be subject 
to all such enactments. The reason that the 
public policy of preserving public rights and 
property from damage and loss through the 
negligence of public officers, which requires 
the application of the maxim to sovereignty, 
does not attach to municipal corporations, 
they being a compact combination of persons 
erected to protect that amongst other rights 
and interests. 





RIGHT TO ASSIGN CONTRACTS INVOLV- 
ING PERFORMANCE OF SERVICES, BUT 
NOT PERSONAL SERVICES. 


In the recent case of British Waggon Co. v. Lea 
42 L. T. Rep. N. S. 437, the English Court of 
Queen’s Bench, consisting of the Lord Chief Jus- 
tice and Mr. Justice Manisty, expressed the opin- 
ion that the principle of Robson v. Drummond, 2 
B. & Ad. 303, could not receive a greater exten- 
sion than it had in the latter case. The subject 
was raised in the former case in the following 
way: An action was brought by the plaintiffs to 
recover from the defendants rent for the hire of 
railway wagons in accordance with the terms of 
an agreement, dated the 10th Feb. 1874, and 
another dated the 24th Oct. in the same year. It 
appeared that by an agreement in writing, the 
Parkgate Company let to the defendants fifty rail- 
way wagons for a term of years at a yearly rent. 
On the 13th of June, 1874, they also let to the de- 
fendants fifty other wagons at a yearlyrent. Each 
of the agreements contained a clause that the 
owners, their executors or administrators, would 
at all times during the term for which they were 
let keep the wagons in good and substantial re- 
pair, and that upon receiving notice they would 
cause the same to be repaired and put into good 
working order. On the 24th Oct., 1874, the Park- 
gate Company passed a resolution for the volun- 
tary winding-up of the company. The winding- 
up was continued, subject to the supervision of the 
court. On the Ist April, 1878, the Parkgate Com- 
pany assigned to the British Company all sums of 
money due to them, or thereafter to become due to 
them, on the above-mentioned contracts, the Brit- 
ish Company covenanting with the Parkgate Com- 
pany to observe and perform all the stipulations and 
provisions of the said contracts. At the same time 
the repairing stations of the Parkgate Company 
were taken over by the British Company. The 
defendants refused to pay rent for the wagons on 
the ground that the Parkgate Company, having 
gone into liquidation, and disposed of their repair- 
ing sheds, were unable to perform their part of 
their contracts, and that the British Company had 





no right to sue, as there was no privity of contract 
between them and the defendants. 

The defendants relied chiefly on the above- 
mentioned case of Robson v. Drummond. It was 
argued on their behalf that, on the authority of 
that case, tre company with whom they had con- 
tracted had no right to substitute a third party to 
do the work they had engaged to perform, and that 
the defendants were not bound to accept the party 
so substituted as the one to whom they were to 
look for performance of the contract. In Robson 
v. Drummond, a carriage was hired by the defend- 
ant of a coachmaker for five years, at a yearly 
rent payable in advance each year. The carriage 
was to be kept in repair, and painted once a year 
by the maker. The plaintiff was at the time of 
the contract a partner with the coachmaker, but 
not to the knowledge ef the defendant. The 
coachmaker retired from business after the con- 
tract had been in existence three years, and made 
over all his interest in the business and property 
to the plaintiff. In an action brought on the con- 
tract, Lord Tenterden held that the defendant 
could not be sued, because the defendant * might 
have been induced to enter into the contract by 
reason of the personal confidence which he re- 
posed in the coachmaker, and therefore might 
have agreed to pay money in advance, for which 
reason the defendant had a right to object to its 
being performed by any other person.’’ The 
other judges were also of opinion that the defend- 
ant had a right to the personal services of the 
coachmaker, and to the benefit of his judgment 
and taste to the end of the contract. 

That a person who contracts to give his per- 
sonal skill in any undertaking cannot delegate the 
performance of that which he has contracted to 
do,.except so far as such contract requires the 
performance of acts merely ministerial, is well 
settled. The rule has been laid down to the 
effect that where a person is employed to perform 
ministerial or mechanical, and not judicial acts, 
or acts which require the exercise of a discretion 
or judgment, he may employ a deputy. Whereas, 
if he is appointed to some function, or selected for 
some employment to which peculiar skill is 
requisite and essential—as a painter to paint a 
portrait—he cannot hand it over to some one else 
to perform. But the same objection does not 
exist when the thing to be done is one which any 
reasonably competent person can do equally well, 
or when any discretion to be exercised is in re- 
spect of a merely ministerial act. Burial Board, 
Rochester, v. Thompson, L. R. 6 C. P. 457. 

The Queen’s Bench Division, in delivering judg- 
ment in the case of British, etc. Waggon Co. v. 
Lea & Co., entirely concurred in the principle on 
which Robson v. Drummond was decided, viz., 
that where one person contracts with another to 
do or perform a service, and it can be inferred 
that the person employed has been selected with 
reference to his individual skill, competency, or 
other personal qualification, the inability or un- 
willingness of the party so employed to execute 
the work or perform the service is a sufficient an- 
swer to any demand by a stranger to the original 
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contract of the performance of it by the other 
party, and entitles the latter to treat the vontract 
as at an end, notwithstanding that the person ten- 
dered to take the place of the contracting party 
may be equally well qualified to do the service. 
‘Personal performance,”’ said the Lord Chief 
Justice, ‘‘is in such a case of the essence of the 
contract, which consequently cannot in its ab- 
sence be enforced against an unwilling party.” 
But was the principle applicable to the case be- 
fore the court? The repairing of wagons cannot 
be put on the same footing with the painting of a 
landscape or of a portrait, or even of a carriage. 
Was there any nndertaking by the Parkgate Com- 
pany to give their personal skill and attention to 
wagons; in other words, was the work undertaken 
by them of such a character that its performance 
could not be delegated to any other person or 
body? The court, in conclusion, while tully ac- 
quiescing in the principle of the above case, 
thought it went “ to the utmost length to which it 
can be carried.” Indeed, if the defense to which 
we have adverted had succeeded, it would be dif- 
ficult to estimate fuily the serious character and 
probable effects of such a decision. The defense 
could only have been successful by the abolition 
of the distinctions in the law of delegation to 
which we have-already referred, or by the intro- 
duction of a confusing refinement which would 
have the effect of making the contract in the pres- 
ent case one in which the contracting party under- 
teok to give personal skill to the defendants. Be- 
sides, as the Lord Chief Justice pointed out, much 
work is contracted for which it is known can only 
be executed by means of sub-contracts. Much is 
contracted for as to which it is indifferent to the 
party for whom it is to be done, whether it is done 
by the immediate party to the contract or by some 
one in his behalf. 








BANK—DUTY TO PAY FUNDS TO DEPOS- 
ITOR. 





FIRST NATIONAL BANK v. MASON. 





Supreme Court of Pennsylvania, June, 1880. 


A bank receiving a sum of money of a depositor is 
bound to pay it to him or his order, and can not refuse 
to doso on the ground that it is the property of another. 


Error. to Court of Common Pleas of Clinton 
County. 

Paxson, J., delivered the opinion of the court: 

The plaintiff below brought his suit against the 
First National Bank of Lock Haven, to recover 
the amount of moneys he had deposited with said 
bank. The defendant offered to prove that the 
money deposited in the name of James D. Mason, 
the plaintiff, was, in fact, the money of the firm 
of Thomas & Mason, of which firm the plaintiff 
was a clerk; that the plaintiff had admitted at the 
time the deposits were made that the money be- 





longed to said firm, and was placed in his name ¢ 


as a matter of convenience in paying small bills; 

and that the said Thomas & Mason were indebted to 
said bank in excess of the amount standing on its 

books to the credit of the plaintiff. The bank. 
claimed to set off the indebtedness of Thomas & 
Mason against the claim of plaintiff in this suit. 

This evidence was rejected by the court below, 
and forms the subject of the first assignment of 

error. Thomas & Mason made no claim to this 
money. The said firm having failed, the bank 

seeks to protect itself, by setting up their title to 
the funds in question. 

It is well settled that money deposited in a bank 
to the credit of A may be shown to be the proper- 
ty of B. It may be reached by attachment on 
the part of the judgment creditors of B, or its 
payment by the bank to A may be stopped by a 
proper notice on the part of B that the money be- 
longed tohim. The credit on the books of the 
bank is but prima facie evidence of ownership: 
Harrisburg Bank vy. Tyler, 3 W. & S. 373; Frazier 
v. Erie Bunk, 8 Id. 18; Jackson v. Bank, 10 Barr, 
61; Bank of Northern Liberties v. Jones, 6 
Wright, 541; Stair v. York National Bank, 5 P. 
F. S, 368; Arnold vy. Macungie Saving Bank, 21 
P. F. S. 290. These were cases, however, in 
which the true owner set up a claim to the fund. 
We have here a very different question. The 
bank, the depositary, sets up an adverse title to 
defeat the suit of its own depositor. The bank 
held its claim against Thomas & Mason when the 
plaintiff made his deposits, and they knew, or at 
least they allege they knew, when the deposits 
were made, that the money so deposited in plaint- 
iff’s name belonged to said firm; yet, under these 
circumstances, and with this knowledge, they 
permitted the plaintiff to make the deposit in his 
own name. Having received it as the money 
of plaintiff, and given him credit therefor, 
the bank is estopped, in the absence of any 
notice from or claim by the real owner, from dis- 
puting plaintiff’s title. Having received the 
money as the money of the plaintiff, they are 
bound to pay it to him or upon his order. Such 
a contract is implied from the fact of the deposit. 
In Jackson vy. Bank, supra, the funds in the bank 
to the credit of Warwick were attached, the bank 
paid the money to Warwick, notwithstanding the 
attachment, and was held liable therefor. It was 
said by Mr. Justice Coulter,in delivering the 
opinion of the court: ‘The first question that 
occurs is this: Could the bank, if the attachment 
had not been served, have resisted the claim of 
Warwick to the money he had deposited with 
them? They received it and the bills as his, en- 
tered them on their books as his, and were bound, 
in the absence of any attachment, to have paid 
the funds to him. How, then, were they placed 
in a better position by the service of the attach- 
ment? The attaching creditor stands in the place 
of Warwick. If they could not allege, as against 
Warwick, that the funds were not his, neither can 
they allege, against the attaching creditor, that 
they are not his. and yet turn round and pay the 
money to Warwick to enable him to defeat his 
creditor.” 














THE CENTRAL LAW JOURNAL. 245 








It is clearly against public policy to permit a 
bank that has received money from a depositor, 
credited him therewith upon its books, and 
thereby entered into an implied contract to honor 
his check, to allege that the money deposited be- 
longed to some one else. This may be done by 
an attaching creditor, or by the true owner of the 
fund, but the bank is estopped by its own act. A 
departure from this rule might lead to novel re- 
sults and embarrass commercial transactions. 

We are of opinion that the evidence referred to 
in the first and second assignments was properly 
rejected. 

Judgment affirmed. 





TRADE LIBEL — INJUNCTION — TRADE 


NAME—DECEPTIVE USER. 





THORLEY’S CATTLE FOOD CO. v. MASSAM; 
MASSAM vy. THORLEY’S CATTLE FOOD CO. 


English Court of Appeal, April, 1880. 


1. To advertise a caution to the public against a per- 
son’s goods offered for sale on the ground that they are 
not what they pretend to be, and to state that he is 
foisting a bad article upon the public, is a libel which, 
if not justified, will be restrained by injunction. 

2. A person is not entitled to use another’s name in 
describing his goods in trade, though his own name is 
the same or he has assumed the same name, if by so 


doing he in fact represents that his own goods are from 
the other’s manufactory. 

3. “Thorley’s Food for Cattle” was a condiment made, 
according to a particular recipe not invented by Thor- 
ley, first by Thorley, and afterwards by his executors, at 
Thorley’s works, but it had not become an article of 
commerce, like “Liebig’s Extract of Meat.” Subse- 
quently a company, called J. W. Thorley’s Cattle Food 
Company, was started, and made a condiment very 
nearly identical with that made at Thorley’s works, and 
sold it in packets closely resembling those used by 
Thorley and his executors. Held, that the name as- 
sumed by the company, and the mannerin which they 
sold their goods, showed an intention, and was in fact 
calculated, to mislead the public into believing that the 
company were the suceessors in Thorley’s business, and 
that their goods were made at Thorley’s works; and 
that the company must be restrained by injunction. 


These two appeals from Malins, V.C., were 
heard together. 

In the case of J. W. Thorley’s Cattle Food Com- 
pany v. Massam, the plaintiffs had moved on the 
30th June, 1877, for an injunction to restrain the 
defendants, the executors of Joseph Thorley, from 
advertising, or representing in their advertise- 
ments or circulars, that they were alone possessed 
of the secret for compounding the condiment 
known as **Thorley’s Food for Cattle,” and from 
representing that the cattle food manufact- 
ured and sold by the plaintiffs was spurious, or 
not genuine, or not compounded in accordance 
with the true recipe, of the same ingredients, and 
in the same proportions, and in the same manner 
as the condiment known as ‘*Thorley’s Food for 
Cattle,’ manufactured and sold by Joseph Thor- 
ley in his lifetime. 








The advertisement complained of was this: 


Caution. Thorley’s Food for Cattle. The public, and 
in particular farmers, graziers, dealers, and others pur- 
chasing this world-famed food, are warned that any food 
for cattle purporting to be “Thorley’s Food for Cattle,’’ 
and not signed with the name Joseph Thorley, is not the 
manufacture of this establishment, carrying on busines¢ 
as Joseph Thorley, the proprietors of which are alone 
possessed of the secret for compounding that famous 
condiment, and carrying on business at Pembroke 
Wharf, Caledonian road. 


The defendants, the executors, had also issued 
circulars, warning the public against the course 
pursued by the company ‘“‘in seeking to foist upon 
the public an article which they pretend is the 
same as that manufactured by the late Joseph 
Thorley.” 

Malins, V. C., though he was of opinion that 
the court had power to restrain these publications, 
declined to do so upon an interlocutory applica- 
tion. See the report, L. R. 6 Ch. Div. 582. 

The executors of Joseph Thorley had com- 
menced an action at about the same time as the 
company’s action was commenced against them, 
and on the 14th June, 1877, moved for an injunc- 
tion “to restrain the defendant company, their 
servants, workmen, agents, and travelers.and rep- 
resentatives respectively, from selling, exporting, 
or shipping. or causing, or procuring, or allowing 
to be sold, shipped, or exported, and from in any 
manner representing, or causing, or procuring to 
be represented, any goods manufactured or sold 
by the defendant company as the manufacture or 
goods of the late Joseph Thorley, or of the 
plaintiffs, his trustees and successors in business; 
and also to restrain the company from using the 
plaintiff's trade-mark.”’ 

Malins, VY. C., refused the motion, and the 
plaintiffs gave notice to the company, and discon- 
tinued their action. See the report, 36 L. T. Rep. 
(N. 8.) 848; L. R. 6 Ch. Div. 574. 

Subsequently the executors brought another ac- 
tion for substantially the same relief. This was 
the action of Massam vy. Thorley’s Cattle Food 
Company, at the head of the present report. The 
two actions came on for trial together, and occu- 
pied several days in February and November, 1879. 

Malins, V. C., came to the conclusion, upon the 
evidence, that the two articles sold by the execu- 
tors and the company respectively were substan- 
tially the jsame, and in J. W. Thorley’s Cattle 
Food Company v. Massam, he restrained the ex- 
ecutors from issuing advertisements injuring the 
company in their trade by representing in effect 
that the cattle food sold by the company was spu- 
rious. He dismissed the action of Massam vy. J. 
W. Thorley’s Cattle Food Company, being of 
opinion that there was not sufficient evidence ad- 
duced by the plaintiffs on whom the burden of 
proof lay, to show that the company represented 
that they were the successors, or were carrying 
on the business of Joseph Thorley. See the re- 
port, 41 L. T. Rep. (N. 8S.) 542, 10 Cent. L. J. 211. 

The executors appealed from both decisions. 

The facts proved in evidence appear in part in 
the previous reports. They were briefly these: 


Joseph Thorley, the original maker of the cattle: 
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food, died in 1876, having by his will directed 
that his business should be carried on by his ex- 
ecutors, with the assistance of his son, Joseph 
Thorley. 

J. W. Thorley, whose name was given to the 
plaintiff company, was a brother of the late Jo- 
seph Thorley, and both brothers were equally ac- 
quainted with the secret for compounding the 
cattle food, which they had obtained from a person 
named Faweett. J. W. Thorley had at one time 
been in the employ of his brother, and being ac- 
quainted with the business, he was, on the death 
of Joseph Thorley, induced to join in getting up 
a company, which was registered, with a capital 
of 200/., divided into 4,000-shares of 1s. each, J. 
W. Thorley having signed the memorandum of 
association as the holder of one share. 

In the action of J. W. Thorley’s Cattle Food 
Company v. Massam, witnesses were examined on 
both sides upon the question whether the article 
sold by the defendants was the same as that man- 
ufactured by the plaintiffs. Among the witnesses 
for the plaintiffs were several well known analyt- 
ical chemists. The effect of their evidence was 
that, although the analysis they had made differed 
in some unimportant items from that of the de- 
fendants, the variation was so slight that the two 
articles, for all purposes of food, were essentially 
the same. The differences might be traced to the 
variation in the quality of the ingredients used. 
On the other side, the evidence went to show that 
there was an ascertainable difference between the 
two compounds, and that, as the defendants’ mix- 
- ture contained more spice and more sugar, it was 
likely to be more palatable to the cattle than the 
plaintiffs’ mixture; but it was admitted that if the 
two mixtures were placed before a cow in the 
same manger, she would, in all probability, be 
unable to distinguish the difference, and would 
eat them both. In the secend action, by the ex- 
ecutors against the company, witnesses were ex- 
amined upon the question whether or not the 
travelers sent round the country by the company 
had or had not represented to the purchasers, or 
led them to believe, that J. W. Thorley & Co. 
were the successors to the business formerly car- 
ried on by Joseph Thorley, deceased, and that 
they were, in fact, carrying on that business. 

The company had issued an almanac in which 
appeared a report and analysis by Dr. Hassall of 
‘“Thorley’s Food for Cattle,’ which had been 
made at the request of Joseph Thorley, and on the 
article made by him; and a list of the prizes ob- 
tained for cattle through the use of ‘Thorley’s 
Food for Cattle;”’ though, in fact, the condiment 
had been that supplied by Joseph Thorley. 

There was also in the almanac the following 
statement: 


The executors have continued to manufacture some 
food and sell it under the name of “Joseph Thorley,” 
which they have registered as their trade-mark. The 
public may by this ruse be induced to imagine that Mr. 
Joseph Thorley is still living and manufacturing the 
cattle food which is being sold by his executors, whereas 
the only surviving Mr. Thorley (Mr. J. W. Thorley) has 
no connection whatever with the persons trading under 
the name of the late Joseph Thorley. 








The packets in which the article sold by the 
company was made up were of the same shape 
and size, and wrapped in the same colored paper 
as those used by Joseph Thorley and by his exec- 
utors, and bore the same directions for use. But 
it was stated that the company sent out their 
packets in boxes of a different shape and size 
from those used by Thorley and his executors. 

Glasse, Q. C. and Nalder, for the appellants, the 
executors. Napier Higgins, Q. C. and Townsend, 
for the respondents, the company. 

In the first case the respondents’ counsel were 
stopped by the court. In the second, after hear- 
ing both sides, the court did not call fora reply. 

For the cases relied upon and the arguments, 
see the report below. 41 L. T. R. (N. 8.) 543, 10 
Cent. L. J. 211. 

JAMES, L. J. 

In the first case we came toa decision really, 
practically and substantially, without hearing the 
respondents, the moment we had the two docu- 
ments read to us, one of them throwing a light 
upon the other. We thought that the executors, 
the defendants in that action, had said more than 
they ought to have said. They might have given 
warning by saying that the company were not 
carrying on their business, and were different 
from them, and they might have said that they 
were not successors of Joseph Thorley; but they 
went on to make allegations which were really 
allegations imputing to them that they were 
foisting a bad article upon the public, and so on, 
stating in substance that it was a fictitious article, 
and an article calculated to do mischief. We 
thought Mr. Glasse had not proved his justitica- 
tion of that Jibel. ‘There was a libel if not justi- 
fied; and having our attention called to the evi- 
dence, we thought the executors had failed to 
prove that there was any foundation in point of 
fact for the assertion that the company were foist- 
ing an article as something they were not entitled 
to represent it, that is, independently of what I 
may call the trade-name or trade-mark. Now in 
the other case, which is probably the more im- 
portant one, I am of opinion that the executors, 
the plaintiffs in the action, ought to have suc- 
ceeded, and ought therefore to succeed before us. 
In the first place I will dispose of this point which 
has been raised, that there is anything in the 
nature of an estoppel, or anything in the nature 
of a bar to the plaintiffs’ right to relief on any 
ground of this kind by reason of their having 
discontinued the former action of Massam v. J. 
W. Thorley’s Cattle Food Company. ‘The plaint- 
iffs there failed to get an interlocutory injunction, 
and having failed to do that they discontinued the 
action and paid the costs. That is not a res judi- 
cata which can be pleaded or dealt with as res 
judicata. All that amounts to is, that the vice- 
chancellor did not then think a case had been 
made out for the interference of the court upon 
interlocutory application. No doubt the vice- 
chancellor gave reasons in his judgment, which 
reasons he has also repeated in the present case, 
basing his decision principally upon a case of 
James vy. James, 26 L. T. R. (N. S.) 568, L. R. 13 
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Eq. 421. NowTI am of opinion that that applica- 
tion for an injunction ought to have succeeded, 
assuming the facts to have been as we are told 
they were, substantially the same as the facts 
now before us, because I am clearly of opinion 
that the defendant eompany never had a right to 
use the term ‘‘Thorley’s Food for Cattle.”” The 
right to use that name depends, or may be sup- 
posed to depend, upon what was supposed to have 
been decided in Burgess v. Burgess, 3 De G. M. 
& G. 896, and afterwards decided in James v. 
James. Now, Burgess v. Burgess has really been 
very much misunderstood, if it has been under- 
stood to say that anybody can always use his own 
name as a description of an article, whatever may 
be the consequence of it, or whatever may be the 
motive for doing it, or whatever may be the re- 
sult of it. No doubt Knight Bruce, L. J., made a 
very epigrammatic judgment, which probably has 
therefore caused it to be recollected more than 
that of Turner, L. J., who followed him. Knight 
Bruce, L. J., in his judgment, said: ‘All the 
Queen’s subjects have a right, if they will, to 
manufacture and sell pickles and sauces, and not 
the less that their fathers have done so before 
them. All the Queen’s subjects have a right to 
sell these articles in their own names, and not the 
less so that they bear the same name as their 
fathers; nor is there anything else that this de- 
fendant has done in question before us.’”’ Then 
he goes on: ‘He carrieson business under his 
own name, and sells his essence of anchovies as 
‘Burgess’s Essence of Anchovies,’ which, in 
truth, it is. If any circumstance of fraud now 
material had accompanied, and were continuing 
to accompany the case, it would stand very differ- 
ently, but the whole case lies in what I have 
stated.”” But the way in which Turner, L. J., 
puts it is this, which I take to be much more ac- 
curate: ‘I concur in the opinion that this mo- 
tion should be refused with costs. No man can 
have any right to represent his goods as the goods 
of another person; but in applications of this kind 
it must be made out that the defendant is selling 
his own goods as the goods of another. Where a 
person is selling goods under a particular name, 
and another person not having that name is using 
-it, it may be presumed that he so uses it to repre- 
sent the goods so sold by himself as the goods of 
the person whose name he uses; but where the 
defendant sells goods under his own name, and it 
happens that the plaintiff has the same name, it 
does not follow that the defendant is selling his 
goods as the goods of the plaintiff. It is a ques- 
tion of evidence in each case whether there is 
false representation or not.’? ThatI take to be 
the accurate description of the law which was 
really adopted by the House of Lords, which now, 
of course, has settled the law paramount to all 
the cases before it in that case of Wotherspoon v. 
Currie, L. R.5 H. L. 508, in which the House 
of Lords differed from the view that [ originally 
took in that case. I thought myself bound, in 
Wotherspoon v. Currie, to apply what I thought 
was the rule of law as laid down in Burgess v. 
Burgess, and some other cases which seemed to 





have followed it, that a man had a right to use a 
nameé if he was not telling that which was untrue 
on the face of it. But the House of Lords came 
to the conclusion that there were things which 
were marks of fraud in that case. The words 
used were, ‘Currie and Co., starch and corn flour 
manufacturers, Glenfield.’’ Now the name of the 
starch of the plaintiff was ‘‘Glenfield Starch,”’ 
and the defendant was actually manufacturing 
starch at Glenfield for the purpose of enabling 
him to say that he was manufacturing it at Glen- 
field. There could be no doubt about that, and 
the House of Lords said the mere fact that he was 
really carrying on the manufacture at Glenfield, 
and was not therefore telling a lie in that respect, 
did not exempt him from the consequences of this, 
that the whole thing was intended and calculated 
to produce on the mind of the purchasers the 
belief that his article was the article ef the plaint- 
iffs. Lord Westbury sums it up in a few words: 
“T take it to be clear from the evidence that long 
antecedent to the operations of the respondent 
the word ‘Glenfield’ had acquired a secondary 
signification or meaning in connection with a par- 
ticular manufacture. In short it had become the 
trade denomination of the starch made by the 
appellant. It was wholly taken out of its ordi- 
nary meaning, and in connection with starch had 
acquired that peculiar secondary signification to 
which I have referred. The word ‘Glenfield,’ 
therefore, as a denomination of starch had be- 
come the property of the appellant. It was his 
right and title in connection with the starch. 
Now the question is, has that property been in- 
vaded by the respondent? And I take the whole 
proceedings of the respondent from beginning to 
end to have been nothing in the world more than 
acontrivance for getting the word ‘Glenfield’ 
associated with his manufacture. If that be true, 
what the respondent has done has been done malo 
animo, with a view of possessing himself of a de- 
nomination which was the property of the appel- 
lant.”? I should like to say afew words on that 
case of James v. James, which the vice-chancel- 
lor in this case considered himself bound by. 
There may be a distinction, which Iam going to 
point out, between that case and this; but if they 
be practically the same, which I am bound to say 
[think they are, for myself, I can not concur in 
the decision in James v. James, nor in the rea- 
soning which led to it, nor in the distinctions 
which were attempted to be taken. Now-in 
James v. James, a Lieut. James had invented a 
thing called a_ horse-blister—‘‘Lieut. James’ 
horse-blister.”’ It was manufactured by himself, 
and he conveyed it to persons upon trust for some 
members of his family. Another person of the 
name of James, a member of the family, then 
made it after the death of Lieut. James, and sold 
it under the same name. Now Lord Romilly, M. 
R., was of opinion that although during the life- 
time of Lieut: James that could not be done, it 
could be done after his death. Iam utterly un- 
able to perceive any ground for that distinction. 
If Lieut. James had the trade-mark, or what was 
equivalent to a trade-mark during his life; if 
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Lieut. James had the right to prevent anybody of 
the name of James or otherwise from selling 
*‘Lieut. James’ horse-blister,’’ I can not conceive 
how that right was not transmifted to his legal 
personal representatives, or why his legal per- 
sonal representatives had not the same right as 
Lieut. James had to enforce that which was his 
right of property, to use Lord Westbury’s expres- 
sion in connection with the manufacture of a 
horse blister. It is possible that in that case the 
Master of the Rolls may have thought that, 
*‘Lieut. James’s horse blister’? being a mere 
recipe, anybody who had got the recipe might go 
and get it made up by any chemist or druggist, 
and therefore that ‘‘Lieut. James’s horse blister” 
was merely an indication that it was made ac- 
cording to Lieut. James’s recipe, which I am 
bound to say Iam unable to concur in; still there 
might be that distinction that there the recipe 
was the whole thing. NowIcan not apply that 
to a case like the present, where two people could 
make the article in question from the same recipe, 
and yet make articles as dissimilar as possible in 
point of quality. Of course, where we are deal- 
ing with an article of food, a condiment, the 
merit and the value of the article depends on the 
great care which the one man might or might not 
take in selecting the very best articles he was 
compounding together, and in the manipulation 
of the articles, and the preservation of them 
during the course of manufacture. But I do not 
think that there really is any substantial differ- 
ence between the two cases. What, as it appears 
to me, was in the mind of the Master of the Rolls 
at the time, and what led to the fallacy, was this: 
There is no doubt that if a man takes out a patent 
for a thing, and the thing is known as his patent, 
for instance, say ‘*Flavell’s Patent Kitchener,” 
and the patent expires, if the patent was known 
as the plaintiff's patent, then anybody else might 
make the thing as ‘*Flavell’s Patent Kitchener,” 
because Flavell’s kitchener then does not mean 
made by Flavell, but made according to Flayel!’s 
patent. What have we got in thiscase? In the 
first place the thing here was not invented by any 
Thorley at all, and therefore *‘Thorley’s food” 
pan not signify a food made according to Thor- 
ley’s invention. The invention is said to be by 
somebody else whose recipe is said to have been 
purchased by the original Thorley; and ‘Thor- 
ley’s Food for Cattle,*’ here, according to my 
view, does not mean food consisting of particular 
ingredients or made up according to a particular 
recipe, because no purchaser would care about 
that; but *"Thorley’s Food for Cattle’? meant that 
food which for many years was manufactured at 
works belonging ,to Joseph Thorley, and after- 
wards was manufactured by his executors carry- 
ing on his business at the same works. The words 
‘*Thorley’s Food for Cattle’? would indicate, ac- 
cording to my view of the case, to a purchaser 
this: You have always had a very good article 
ealled ‘Thorley’s Food for Cattle;*’ any article 
bearing that name is to you a guarantee that it 
comes from the same place from which that has 
come with which you have hitherto beewelln 





satisfied and content. That in truth is the mean- 
ing and object and result of a trade-mark.’ That 
is what a trade-mark is; it does not signify what 
it is—whether it is a name, or a symbol, or a 
fancy name or anything else. It indicates this, a 
warranty that the article to which it is attached 
has come from the particular manufacturer of the 
goods with which buyers have been hitherto 
pleased. ‘‘Thorley’s Food for Cattle’? never be- 
came an article of commerce as distinguished 
from the particular manufactory from which it 
had proceeded. I referred in the course of the 
argument to a case as an illustration which was 
the converse of this, the case of Liebig‘s Extract 
of Meat Company, where the company wanted to 
prevent some defendants from selling Liebig’s 
extract of meat, or selling anything of that name, 
the company having got Liebig to assist them 
and lend them his name. The answer to that 
was: Liebig’s extract of meat has ceased to 
be a thing made by Liebig. because Liebig has 
published to the world the mode by which it is 
made, and it has been made and manufactured 
generally, and has got into the Pharmacopeceia, 
into books of cookery, into a dozen places, where 
a dozen people can make it, and has now become 
as much known as if it were called ‘*Extract of 
Meat” alone or anything else, and Liebig’s ex- 
tract has ceased to have any connection with Lie- 
big as the maker of it for the purpose of the man- 
ufacture. and was merely the description of it as 
the article known to the medical world and other 
persons who had occasion to use it. That was the 
converse of thiscase. There is nothing like that 
in this case of ‘*Thorley’s Food for Cattle.’? Then 
we have to consider what was the animus. It ap- 
pears to me that that would be almost sufficient 
to dispose of it; but there is one thing that struck 
me in this all through. We have had nothing 
like a satisfactory explanation of how J. W. 
Thorley’s company came into existence ; how they 
came to form themselves into a company, unless 
it was that they thought that Thorley was making 
avery good thing, that they thought that Thor- 
ley’s food was a very profitable thing, that it had 
got a very great reputation, and that some of them 
would like to steal the reputation which Thorley’s 
article had acquired. In order to do that, they 
seem to have somehow or other got into commu- 
nication with a gentleman who ‘was a relation of 
the late Joseph Thorley, and a connection of his 
executors, and who for some years had been in 
the service of Joseph Thorley, and during those 
years, according to his own account, which I take 
to be true, had acquired a knowledge of the 
recipe, and had acquired the exact knowledge of 
the manufacture, but who for several years pre- 
vious to the existence of this company had never 
had anything to do with the manufacture of food 
for cattle, but was probably gaining his livelihood 
in some other way; but having the same name of 
Thorley, which was the distinguishing mark of 
food for cattle, he either tendered himself for 
sale, or was found for purchase by some persons, 
in order that his name might be got into a joint- 
stock company limited, for the sake of selling 








THE CENTRAL LAW JOURNAL. 


249 








these goods. Why was that name got in there, 
except for the purpose of inducing the world to 
believe that it was the same concern, or that it 
was the Thorley, that it was the same Thorley 
whose name was the principal characteristic of 
the name of the article? The name of the compa- 
ny, I can not help observing, was J. W. Thorley 
and Co., Limited, and that J. W. Thorley and Co., 
Limited, is to my mind, to begin with, a fiction, 
an intentional fiction. The meaning of J. W. 
Thorley and Co. Limited, that which it would 
copvey to any person’s mind, is that there was a 
partnership of J. W. Thorley and Co., areal part- 
nership, which had been carrying on business in 
the manufacture of this food for cattle, and that 
for some reason or other, such as we have seen 
constantly in our experience in this court, the 
partnership had been minded to convert itself in- 
to a limited company for the more convenient 
transaction of its business. But here the J. W. 
Thorley was not a partier. J. W. Thorley was 
employed as an agent, as the manager; and J. W. 
Thorley’s only connection with the company, qua 
company, is that he had a one-shilling share in it, 
the company itself having a capital of 200/., or 
something of that kind. To my mind that really 
would be exactly the same thing as if somebody 
were to establish a brewery at Burton, finding 
some one of the name of Bass, or somebody who 
would take the name of Bass—because there is no 
law to prevent a man assuming any name he 
likes—and then calling themselves J. Bass and 
Co. Limited, or W. Bass and Co. Limited, and 
advertising Bass and Co.’s pale ale. I really can 
see no distinction between Bass and Co’s pale 
ale, as advertised by such a company got up in 
that way, and **Thorley’s Food for Cattle,’ ad- 
vertised by the company, which has procured a 
person of the name of Thorley to be connected 
with their company. ‘That of itself, to my mind, 
is a very strong thing to begin with. And then 
next we have to look at the advertisement and 
circulars, and the almanac. First of all, as to the 
packages, could anything be more calculated to 
deceive? Those are the things by which the com- 
pany really influenced customers. It is said by 
the defendants that they are very careful, and 
they have always been very careful, to avoid any- 
thing which could be considered as indications 
of any intention on their part to pass their goods 
off as the others’. If they had been so very much 
minded in that way, why did they not make their 
packages different—the same shape and the same 
size it might be, because it might be convenient; 
but why did they not put them in a scarlet, blue, 
or orange and blue wrapper, or something that 
would have immediately shown, not only to a 
person minutely comparing the things together, 
but to any person who was in the habit of having 
the things in an orange packet, that it was a blue 
packet? Why did they not do that, if they were 
minded, as they say they were, not only to take 
eare that their things should not be mistaken, but 
that the world should know that they were rival 
manufacturers? Then there is the almanac which 
they have circulated, and in which they put things 





which were paid for by Thorley—Dr. Hassall’s 
description and report, and things of that kind, 
and other passages—for the purpose of implying 
that they were the persons for whom Dr. Hassall’s 
report had been obtained, and that Dr. Hassall’s 
report was a report on their manufacture. Then 
there is this again; they put, ‘*It is the best cattle 
food in the world. Upwards of £95,000 has been 
awarded to horses and cattle fed on Thorley’s 
food for cattle. It has gained the diplomas from 
the Pennsylvania State Agricultural Society and 
of the Royal Agricultural Society,’ and so on, all 
of which was true of the article which was manu- 
factured by Joseph Thorley, but was not true of 
the article which was manufactured by them; that 
is to say, their article had not received any of 
these things. They may say their article is the 
same or as good, but in my opinion the represent- 
ation is not, ‘*‘We are making au article as good 
or the same as Thorley’s, which gained the prize,” 
but, “This is the thing, we are the persons who 
are selling the thing, the produce of the manufac- 
tory, which has obtained those prizes.”’ There 
are other things which I need not stop to dilate 
upon. On the parol evidence [ am satisfied, and 
I agree very much with what Mr. Townsend said 
with regard to the witness Stillwell, who was a 
traveler for the company, and who went to peo- 
ple and said, “I come from Thorley’s; Joseph 
Thorley is dead; the persons I represent are car- 
rying on the business.”” I have not the slightest 
doubt that, being well warned that he was not to 
say anything which could be construed into a pos- 
itive assertion that the company were carrying on 
the same business, at the same premises, or were 
the successors in business, he took care to say that 
they were carrying on the business of manufact- 
uring food for cattle. It might be said, it was 
true that they were carrying on the food for cattle 
business; but the intention and the effect of that 
in my mind was te cause a belief to be entertained 
by the persons to whom it was addressed, who ail 
say they did form that belief from it that it was 
the same concern, that tne company were carrying 
on that same manufactory from which the things 
used to be distributed to the world. I am there- 
fore of opinion that, in this case, what the de- 
fendant company have done has been calculated 
to deceive, and I am bound to say in my judgment 
Ihave no doubt, was from the first intended to 
deceiye, the persons purchasing their article into 
the belief that they were purchasing the article 
which Joseph Thorley had formerly manufactured 
at the works which had obtained the great repu- 
tation which Thorley’s manufacture appears to 
have obtained from the purchasers of those condi- 
ments. [am of opinion that the order should 
have been granted very muchin the general words 
in which it was asked. 

BAGGALLAY, L. J. 

The first of the two appeals which was opened 
to us was against the judgment in the action in 
which Thorley’s Cattle Food Company were the 
plaintiffs. The Vice-Chancellor declared that the 
defendants were not entitled to advertise or rep- 
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resent that they or the proprietors of the estab- 
lishment carrying on business as Joseph Thorley 
were alone possessed of the secret for compound- 
ing the condiment known as ‘*Thorley’s Food for 
Cattle,’ and proceeded to grant an injunction 
restraining the defendants from advertising or 
representing, or inserting or suggesting in their 
advertisements or circulars, that they were alone 
possessed of the secret, and from representing or 
suggesting, or doing anything calculated to rep- 
resent or suggest, that the cattle food manufact- 
ured and sold by the plaintiffs was spurious, or 
not genuine, or not compounded in accordance 
with the true recipe. I need not read the remain- 
der of it. I agree with the Lord Justice in think- 
ing that that appeal should be dismissed. The 
company having been founded in March, 1877, 
these advertisements were inserted in the newspa- 
pers, and the circulars issued in the latter part of 
the month of June in the same year. The adver- 
tisement was in fact in the form of a caution: 
‘The public, and in particular all farmers, gra- 
ziers, dealers and others, purchasing this world- 
famed food, are warned that any food for cattle 
purporting to be Thorley’s Food for Cattle, and 
not signed with the name of ‘Joseph Thorley,’ is 
not the manufacture of the establishment carry- 
ing on the business as Joseph Thorley.’ Thus 
far no objection could be raised to it; but it goes 
on: **The proprietors of which are alone possessed 
of the secret for compounding that famous condi- 
ment, and.carry on business at Pembroke-wharf, 
Caledonian-road.”’ In the circular which was 
the second subject of complaint, they said that 
they had sent round circulars of warning to the 
effect that the company were seeking to foist 
upon the public an article which they pretended 
was the same as that manufactured by the late 
Joseph Thorley. I do not think that the defend- 
ants in that action were justified in issuing either 
the one or the other. In my opinion they had no 
right to state that they were alone possessed of 
the secret, nor had a right to say that the plaint- 
iffs in that action were seeking to foist upon the 
public an article which they pretended was the 
same as that manufactured by the late Joseph 
Thorley. It is unnecessary to go through the ev- 
idence in the case; but I feel bound to say that, in 
my opinion, the burden was on the defendants in 
such a case to show that there was some differ- 
ence, and I think something more than a mere 
nominal difference, some substantial difference 
between the article made by the plaintiffs and the 
article made by the defendants. In my opinion, 
having very carefully gone through the several 
analyses in each case, there does not appear to be 
any substantial difference. There may be a little 
more of the spice in the one than in the other, and 
so far as there might be a little excess of spice, the 
article may be perhaps a little more useful, but 
there is no substantial difference between the 
constitution of the contents of the two packets. 
But passing from the appeal in that case to the 
appeal in the action in which the executors of Jo- 
seph Thorley are the plaintiffs, 1 am of opinion 
that the question for determination by us is this: 





Have the company, in offering for sale the article 
manufactured byy them, made representations 
which were caleulated to induce a reasonable be- 
lief on the part of those to whom the offers were 
made that the article was manufactured by the 
successors of Joseph Thorley? In my opinion that 
question must be answered in the affirmative, and, 
being so answered, it appears to me that an in- 
junction ought to issue substantially in the form 
in which it is mentioned in the writ. Now, the 
circumstances under which this manufacture was 
commenced by the company in the year 1877 can 
not be disregarded. Down to that period the 
manufacture of the article known as ‘*Thorley’s 
Food for Cattle’ had been carried on for twenty 
years, first of ali by Joseph Thorley, and after his 
death by his executors. He had acquired the 
recipe for the manufacture of this article from a 
person, I think, of the name of Fawcett twenty 
years before the time when the company was 
formed. No doubt, after a time, when Fawcett 
had fully instructed him in the manufacture of 
the article, his brother, J. W. Thorley, was taken 
by him as clerk, or as some other servant, into 
his employment, and whilst in that employment 
he acquired a knowledge of the way of compound- 
ing this condiment. But he had left his service 
for ten years before Joseph died in 1876, and then, 
his business having been confined to Joseph 
Thorley and his executors, within nine or ten 
months after Joseph Thorley’s death we have 
this company formed under circumstances which 
are very suggestive of an endeavor to get the ben- 
efit of the sale, or the good repute which the 
manufacture and sale of this article had produced 
to Joseph Thorley. We have a company formed 
and called ‘*J.W. Thorley’s Cattle Food Company, 
Limited.”’ The only excuse for having the name 
“J. W. Thorley” introduced into the description 
of the company is this, that he took a share to the 
extent of 1s., the shares of this company being 
1s. only. He took one share of 1s. in the com- 
pany, and was then employed by the company 
as the manager of their business. I say this 
company was started under circumstances 
of a very suspicious charaeter. We have 
had a good deal of argument as to the 
right to use the name ‘“Thorley’s Food for Cat- 
tle,’ and whether any person at the present time 
could use that name except the executors of 
Joseph Thorley. I think the passage which 
James, L. J., has referred to in the judgment of 
Turner, L. J., in the case of Burgess v. Burgess, 
indicates very clearly what the rights are under 
similar circumstances. I do not profess to say 
now whether J. W. Thorley, if honestly carrying 
on a business on his own account in the manu- 
facture and sale of this article, might not call it 
by the name of ‘‘Thorley’s Food for Cattle,’ pro- 
vided he took proper precautions to prevent it 
being supposed that the article he was so manu- 
facturing was manufactured by the representa- 
tives of Joseph Thorley; but I feel satisfied that 
the company has no right whatever to use that 
name. I strongly lean to the opinion which was 
given by Lord Westbury in the Glenfield Starch 
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Case, in describing the expression ‘‘Glenfield”’ as 
having a secondary signification indicating the 
trade denomination of the article manufactured 
by the particular person; but, as I have said, I do 
not think it necessary to expiess a decided opinion 
on that point. I should be prepared to assume in 
this case that the defendant company had not only 
the right to manufacture this article, but to call it 
**Thorley’s Food for Cattle,’ and even on that 
assumption I have come to the conclusion on the 
evidence in this case that they did adopt such a 
mode of endeavoring to push that article in the 
market as to induce the reasonable belief which 
was entertained by many persons that the article 
they were so putting upon the market had been 
manufactured by the representatives ef Joseph 
Thorley. Now, in that sense, even the adoptien 
of the name is not to be left out of consideration, 
because no doubt, in a doubtful case, the article 
being sold under the same name as that by which 
it was'sold by another person helps the deception, 
if any is practised. I pass from that to the form 
in which this article was sold. Mr. Higgins said 
that nothing was made in the evidence with ref- 
erence to these packets, but it came out in this 
way. He was putting forward a strong case on 
behalf of the defendants that they had done eyv- 
erything that they possibly could to prevent any 
mistake. He talked loudly about the different 
sized boxes, and the carriers observed that the 
shape of one box was different from the shape of 
the other. But when we come to look at the 
packets with which these said boxes were filled— 
and that is the article which finds its way into the 
hands of the customers—I can not fail to be struck 
with the remarkable resemblance between the one 
and the other. You have a packet not only of the 
same size and the same shape, but you have them 
of the same color, and you have indorsed upon 
them corresponding terms as regards the amount 
to be given to each description of cattle, whether 
horse, cow, sheep, or pig, to which it is to be giv- 
en, everything exactly following, not in every case 
according to the same words, but the same char- 
acter of direction being given in almost every 
case. It is all very well to say that we sitting 
here, having heard this discussion, and looking at 
the two together, at once see there is a difference 
between the two; but how would it affect the cus- 
tomer who went into a druggist shop, or some 
other shop. in a country town, and asked foura 
packet of this condiment to be given to him, and 
had it given to him ina packet similar in color, 
similar in shape, similar in size, and exactly at 
the same price as that which he had been in the 
habit of having given him before? The form of 
these packets is enough to indicate an intention to 
deceive. As has been very often said in these 
cases, why did they choose to adopt everything 
which could make what they are selling as like as 
possible to what was being sold by somebody else? 
Why adopt the same color, the same size, why sell 
it in exactly the same form? The only reply 
which, looking at it with common serse,we can give 
to such a question as that is, that it was done with 
a view to induce the public to believe they were 





the same. I think that if those are the sugges- 
tions which come to our minds in the first place, 
looking at the packages, and looking at the form 
of the attractive words onthe counter bills, or 
whatever they are called, at the contents of the 
almanacs, the sending round of these alman- 
acs purporting to be the I[lustrated Farm- 
ers’ Almanac, or words very similar, implying the 
same thing—all these things bear out the same 
view. But when we come to consider what took 
place between the travelers and the different per- 
sons whom they visited, unless we are to disbe- 
lieve some eight or ten witnesses, all of whom 
speak most positively on the subject, there were 
representations made to them, representations, I 
fully admit, in particular instances, as far as re- 
gards the words used, not in themselves false, but 
calculated and proved to convey a very contrary 
impression of what the real fact was to those who 
listened to them. It has been said that Mr. Still- 
well must have been almost an idiot to think that 
these representations would be successful. Very 
possibly it occurred to him that in the great ma- 
jority of instances it would be unsuceessful, that 
it would be found out; but still would it always 
be found out? Was there not that prospect of 
success in making these representations to the 
different persons to whom he was going, that some 
at least would be induced to purchase? The evi- 
dence shows that they did purchase. Itis unnec- 
essary to go further into the facts of this case. I 
am satisfied on the whole transaction from begin- 
ning to end that the object was to obtain as far as 
possible a slice of the large business previously 
carried on by Joseph Thorley and by his execu- 
tors, and te obtain that by making representations 
which the practice of this court will not allow to 
be made. 

BRAMWELL, L. J.: 

I am of the same opinion, and I have very little 
toadd. As tothe action in which the company 
are plaintiffs, I am satisfied that the two docu- 
ments were libels. As to that one which uses the 
word ‘‘foist,’’ it is needless to say anything at all 
about it, because it seems to be confessed that it is 
alibel. I had some misgiving about the other 
one, because I doubted at first whether it was 
anything more than thatsort of commendation of 
their wares which people may put in; but really, 
when one thinks of the old way of declaring for 
libel or defamation, and considers this advertise- 
ment in that way, that is to say, with the state- 
ment of the surrounding circumstances to which 
it is applicable, and begins to have an idea of this 
introduction that the plaintiffs carried on the 
business of preparing food, which they said they 
prepared according to a recipe which Joseph 
Thorley had formerly used in his lifetime—when 
one considers this case with such an introduction 
as that, it is manifest that this advertisement is a 
libel on the plaintiffs in their trade. It begins 
“Caution,” and it says ‘*The public, and in par- 
ticular farmers, are warned that any food for cat- 
tle not signed with the name of Joseph Thorley is 
not the manufacture of the establishment carrying 
on the business of Joseph Thorley, the proprietors 














252 THE CENTRAL LAW JOURNAL. 








of which are alone possessed of the secret of 
compounding that famous condiment.’”” I am 
satisfied that was a libel on the plaintiffs in the 
way of their trade, and calculated to do them in- 
jury; and consequently an action is maintainable 
with reference to that as well as with reference to 
the other. Now astothe other case, the com- 
plaint of the plaintiffsis not that the defendants 
made and sold the same article that the plaintiffs 
made, but the complaint of the plaintiffs is, that 
it was sold in such a way as to induce purehasers 
to believe, or cause purchasers to believe, that it 
was the article manufactured by the establishment 
which was Joseph Thorley’s, and now is his exec- 
utors’. That is the complaint which is made, and 
it is admitted by the learned counsel for the de- 
fendants in that action that, if that is so, there is 
a cause of action against them, and they must be 
restrained from doing it. The question, there- 
fore, is one of fact. Was the trade so carried on 
by the defendants as to give rise to that belief? 
Now, really, it is almost impossible to make a 
doubt about it. I confess, for my own part, di- 
rectly I saw the two packages I thought there was 
an end of the case. It is impossible to suppose 
that those are not calculated to deceive. Itis all 
very well to say, if you examine them you will 
finda difference between them. No doubt; so 
you will between a Bank of England note anda 
Bank of Elegance note; but people have got into 
trouble for obtaining money under false pre- 
tenses who passed off a Bank of Elegance note, 
although they never could be convicted of forgery. 
It is impossible to suppose that there was not an 
intention to mislead at the bottom ofthat. If not, 
all I can say is, the defendants ought to be very 
much obliged to those who have pointed out to 
them that they are doing that which they do not 
intend to do, but which there is no doubt they are 
doing, that is to say, misleading people. Ishould 
like to say one thing about this expression, ‘“Thor- 
ley’s Food for Cattle.’ It has been said that the 
defendants have a right to say they make Thor- 
ley’s food for cattle, if they do not deceive. Well, 
I agree; and if one could by any possibility sup- 
pose—I ought not, perhaps, to put it so strongly, 
but if one could suppose that they could use that 
expression without the risk of deceiving, I should 
think they ought to have a right to do so; but it 
seems to me almost impossible that they can. 
Now it is said that is hard upon them, because it 
is said every Thorley has aright to make food, 
and, therefore, to sell it in his own name, and, 
consequently, I suppose, to call it ‘Thorley’s 
Food.’’ But not only has every Thorley a right 
to do that, but every John Doe hasaright to 
do that, because he may give himself the name 
of Thorley, and carry on business under that name 
if he thinks fit. A surname is acquired by repu- 
tation, and is not any man’s legal property or 
conferred upon him by law in any particular way; 
itis gained by reputation, and if he choose to 
adopt it and other people call him by that name, 
he is **Thorley”’ to all intents and purposes, al- 
though his name was originally John Doe. Then 
itis said it is hard, if a man has the name of 








Thorley, that he can not make food and call it 
‘-Thorley’s Food.’’ So he may; but if, unfortu- 
nately for him, some preceding Thorley has car- 
ried on the business of making cattle food in such 
a way that by the name **Thorley’s Cattle Food”’ is 
understood the manufacture of that man, then the 
second Thorley, or the man who assumes his name, 
must take care so to conduct his business that he is 
not mistaken for the original Thorley; and if he 
wilfully, or even I should say without wilfulness. 
does carry on his business so as to be mistaken, he 
must be restrained from doing it, and really there 
is no hardship upon him at all. It is not a hard- 
ship upon him that he should put into his adver- 
tisements, as these persons might do here, ‘The 
article produced is the same as Joseph Thorley 
produced it; it is the article wh'ch he called 
Thorley’s Food for Cattle; it is the same article, 
and we make it, and you may buy it of us as well 
as of them.”’ If they do that, in that sense they 
might use the words ‘*Thorley’s Food for Gattle,”’ 
no doubt; but if they can not use that expression 
without misleading people, they must not use it, 
because it is a thing to the detriment of the 
plaintiff. I should like to make one remark re- 
lating to the same business which James, L. J., 
mentioned. I think I can see very well how this 
thing arose. The persons who got up this thing. 
who have done this, who are now sought to be 
restrained, on the death of the original Thorley, 
I suppose, thought there was "o one who had any 
particular right to use ‘*Thorley’s Food for Cattle” 
any more than anybody else had; consequently 
anybody with the name of Thorley, and possibly 
without for all I kaow, could manufacture this 
article and call it ‘*Thorley’s Food for Cattle,” 
just as [suppose anybody may make Liebig’s ex- 
tract of meat, or anybody may make Daffy’s 
elixir, or the other things which have been men- 
tioned. Very likely they got hold of Thorley, 
who had the good’fortune to have that name, and 
to know the secret, and so they began this busi- 
ness. Now, let us suppose, for instance, that 
Bass’s firm consisted of Bass, Smith and Jones 
—and it seems as though it would be admitted, 
as long as Bass continued one of the firm, no 
one would have a right to brew ale and sell 
it under the name of ‘*Bass’s Pale Ale,’ unless 
he took care it was not confounded with 
that well-known beer or ale which is produced 
by the firm which I suppose to consist of 
Bass, Smith, and Jones. Now, suppose Mr. Bass 
retired, and Smith and Jones carried on the busi- 
ness under the same name as before—that is to 
say, Bass and Co.—could it be supposed for a 
moment that, because Mr. Bass had left the firm, 
people would then have a right to say, ‘*Oh, there 
is no longer a Bass who makes Bass’s Pale Ale, 
therefore we will call ourselves makers of ‘Bass’s 
Pale Ale.’ ’’ It seems to me manifest there would 
be no right to dosucha thing as that. Bass’s Pale 
Ale has acquired, as Therley’s Cattle Food has 
here, a sort of name, and is known as the produc- 
tion of a certain establishment, and that is a right 
—a property I suppose one can hardly call it—in 
the proprietor of the establishment, and no one 
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else has the right to so act that people dealing 
with him may think they are dealipg with the 
original establishment. If after Thorley’s death 
some time had elapsed before anybody had started 
afresh, before his executors had started the man- 
ufacture of this food, then the words ‘‘Thorley’s 
Cattle Food’’ might have hecome common prop- 
erty just in the same way as Liebig’s extract of 
meat. But that not being the case, it seems to 
me the defendants have done, and [I must say I 
think wilfully done, what is to be regretted and 
what they must be restrained from doing; that is 
to say, endeavored to injure, not for the sake of 
injury no doubt, but endeavored to make a profit 
at the expense of the plaintiffs, by producing an 
article and selling it in such a way as to cause the 
public to believe that they are buying the article 
manufactured by the plaintiffs, and nota different 
article. 

Appeal in the first case dismissed, in the second 
allowed. 





ADMINISTRATION ON ESTATE OF LIVING 
PERSON. 





D’ARUSMART v. JONES. 


Supreme Court of Tennessee, April, 1880. 


A probate court has no jurisdiction to issue letters or 
administration on the estate of a person who afterwards 
turns out to be alive, andits acts in doing so are void in 
toto. 


Bill by Sylva D’Arusmont to have satisfaction 
of four notes executed to her. Sufficient facts 
appear in the opinion. 

MCFARLAND, J., delivered the opinion of the 
court: 

The question in this case is the validity of an 
administration upon the estate of a living person. 
The complainant files this bill to have satisfaction 
of four notes of $1,000 each, executed to her by 
Wma. C. Harrison, on the 15th January, 1861, and 
secured by a deed of trust on a tract of land in 
Shelby county, which she on that day had sold 
and conveyed to said Harrison. She states that 
soon after the date of said transaction she left the 
State of Tennessee and resided for several years 
in the States of the North, and afterward in 
Europe, returning to this State shortly before the 
filing of this bill, 25th April, 1874. Upon her re- 
turn she discovered that during her absence, to 
wit, on the 10th of August, 1869, the defendant, 
David Whitly, had procured letters of adminis- 
tration upon the estate from the county court of 
Shelby county, upon the pretext that she was 
dead, and as such administrator had filed a bill in 
the Chancery Court of said county against the 
personal representatives and devisees of said Har- 
rison, who had died; and the heir of the trustee 
in the deed of trust (who had also died) to have 
satisfaction of said notes, alleging that they had 
been lost or mislaid. 

The cause was compromised, and a decree ren- 





dered in favor of said Whitly for $3,500, upon 
condition that he execute a bond with sureties to 
indemnify the estate of said Harrison, or the 
devisees of said land, to the extent of said sum of 
$3,500, against all claim that might be set up by 
complainant, if alive, or by any assignee of said. 
note. The bond was executed and the money 
paid. The prayer of the billis to have satisfac- 
tion of the notes out of the trust property, but 
that Whitly and his sureties be held liable upon 
his aforesaid bond to the extent of the penalty 
thereof, in exoneration of the land. It is con- 
ceded that the material allegations of the bill 
have been established, but it is maintained that 
Whitly acted in good faith, and with due cau- 
tion, upon the belief that complainant was in fact 
dead, a belief justified by the fact that she had 
been absent for more than seven years, and the 
most diligent inquiries among her friends and ac- 
quaintances could discover no trace of her. And 
it is insisted for the defendants that the adminis- 
tration of Whitly should be held so far valid as 
to constitute a protection to the innocent parties 
who, in good faith, paid to him money due the 
complainant. A similar case has never before 
arisen in this State so faras we know. It is a 
question that has recently attracted some atten- 
tion. Previous to the decision of the court of 
Appeals of New York, in 1875, in the case of 
Rodrigas vy. East River Savings Institution, 63 N. 
Y. 460, it seems not to have been doubted that 
such an administration would be absolutely void. 
Chief Justice Marshall said such an act, ‘‘all will 
admit, is totally void,” (Griffith v. Frazier, 8 
Cranch, 9), and there are numerous dicta and 
several decisions to the same effect. Pinson vy. 
Ivey, 1 Yerg. 306; Allen v, Dundas, 3 Tenn. 125; 
Wilson y. Frazier, 2 Humph. 30; Jochumsen y. 
Suffolk Bank, 3 Allen, 87; 2 Taylor on Evidence, 
§$ 1490 and 1523. 

The case in 63 N. Y., before referred to, raised 
the direct question. Administration had been 
granted upon the estate of one who had been ab- 
sent, and not heard from for more than seven 
years, and money collected from his debtor. It 
turned out that he was not in fact dead, and the 
question was whether the payment made by the 
debtor was a protection against a sound demand. 
The judges were divided in opinion—four to three 
—the majority holding the payment a protection. 

The decision has been severely criticised by 
Judge Redfield in 15 Am. L. R. ° It is fair, how- 
ever, to say, that the opinions present that side of 
the question with all its force, and show that at 
least something may be said in its favor. The ar- 
gument may be briefly stated thus: Upon proof 
of death the surrogate was compelled to act and 
grant administration—proof of seven years’ ab- 
sence without being heard from was prima facie 
evidence of death which the surrogate might be 
unable to rebut, and therefore he was compelled 
to act and grant the letters of administration— 
armed with these letters the administrator could 
demand payment, and the debtor could not resist; 
and therefore it being a payment compelled by 
law, the debtor ought to be. protected, especially 
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as it is the act of the supposed decedent in re- 
maining absent without communicating with his 
friends for more than seven years that causes the 
injury, and consequently he, rather than the 
debtor, ought to suffer. The decision, however, 
was to some extent placed upon the statutes of 
New York, which were assumed to be peculiar in 
this respect—that is to say, before administration 
can be granted, the fact of the person dying intes- 
tate shall be proven to the satisfaction of the sur- 
rogate, who shall examine the person applying 
touching the time, place and manner of the death, 
and may examine any other person, and for that 
purpose compel their attendance as witnesses. 
While it is conceded that in general the finding 
by the court of the fact upon which the jurisdic- 
tion depends is not conclusive of the jurisdiction, 
yet itis maintained that asin this instance the 
court was required to hear evidence and deter- 
mine the facts, the determination must be con- 
clusive until revoked, so far as concerns third per- 
sons who had acted upon the faith thereof. 

It does not seem clear that an administration 
granted under such a statute would in this respeet 
be different from administration granted under a 
statute simply authorizing the granting of ad- 
ministration upon the estates of deceased persons, 
but it is unnecessary in the present case to pur- 
sue this branch of the inquiry. The force of the 
argument in fawor of the validity of the adminis- 
tration seems to apply especially to a case of this 
character, where the assumption of death rests 
upon the fact of seven years’ absence without 
being heard from, and the hardship of requiring a 
debtor, who has recognized an administrator ap- 
pointed under such circumstances, liable to a 
second payment seems peculiarly pointed. 

It must, however, be in principle immaterial 
what the proof of death may be as to the effect 
of the judgment. Whether the court find or as- 
sume the fact of death upon proof of seven years’ 
absence, or upon testimony of witnesses directly 
to the point, the question must be the same, that 
is to say, it is the finding or assumption of the 
fact of death by the probate court, conclusive 
until revoked by the same court, or reversed on 
appeal; for we have no statutes authorizing ad- 
ministration to be granted upon proof of seven 
years’ absence without being heard from. It is 
simply acommon-law rule of evidence, and it has 
no more force than any other evidence that may 
turn out to be untrue; administration granted 


upon such evidence is no more lawful than if: 


granted upon false testimony of witnesses. It 
may be the misfortune of the parties in interest in 
either case, that for the time being they are un- 
able to show the real truth. In such a case there 
is real hardship in requiring a debtor to pay the 
second time, but such is always the effect of hold- 
ing, as courts are often compelled to do, that 
former judgments have been rendered without 
jurisdiction. 

The defendants in this case were unable 
to defeat the demand of Whitly, because they 
were unfortunately unable to prove the real 
truth—such misfortunes occur. The hardship 





to the debtor can not be regarded greater 
than to hold the creditor bound by an admin- 
istration of his estate in his life-time. To deprive 
him of his property and rights by a proceeding of 
this character, to which by no sort of construction 
can he be regarded as a party, is violation of first 
principles. It is said, however, that it is the fault 
of the supposed decedent in remaining absent’ for 
seven years without communicating with frie: ds 
that gives rise to the presumption of death, and 
causes the injury, and he ought, therefore, to be 
bound by his own acts. The seven years’ absence 
may be wilful, or it may be the result of insanity, 
imprisonment or other misfortune. The failure 
of friends and acquaintances to be informed as to 
the residence of the absent one, or that he still 
lives, may be the result of accident or other cause. 
In what cases the conduct of a person in remain- 
ing absent, and conniving at the acts of a pre- 
tending administrator, should be held fraudulent 
and an estoppel, it is unnecessary to inquire, as 
such is not the present case. 

Whitly, to whom administration was granted as 
next of kin, turns out to be in no wise related to 
complainant, and she could not have anticipated 
such a proceeding, or be held to have connived at 
it by remaining absent. 

A debtor in a case like the present could always 
obtain the indemnity which in this case was ob- 
tained by applying to a Court of Chancery, that 
is, a bond of indemnity against the contingency 
of the creditor returning alive—an indemnity that 
perhaps ought to be provided by statute, and 
there could be no more hardship in requiring the 
debtor to look to such a bond for indemnity than 
in requiring the creditor to do so. The money, 
when thus paid, should be recovered back either 
by the debtor who had paid it, er by the creditor 
who returns alive; and if the security of the bond 
fail, it would be as great a hardship, to say the 
least of it, to require the creditor to lose it as to 
throw the loss upon the debtor. 

Therefore the question of hardship is out of the 
way, and the fact that the administration was 
granted upon proof of seven years’ absence forms 
no exception to the general rule—and we return 
to the question whether administration upon the 
estate of a living person is valid. Has a probate 
court, under our statute, jurisdiction to grant ad- 
ministration otherwise than upon the estates of 
deceased persons? Our statutes have not the sup- 
posed peculiarity of the statutes of New York; 
they simply authorize administration upon the 
estates of deceased persons, and if the person be 
not dead, the court would be acting wltre vires to 
appoint an administrator. But it is said the pro- 
bate court has jurisdiction to ascertain the fact 
of death, and its judgment finding that fact is 
conclusive until revoked or reversed. The gener- 
al principle is, that the jurisdiction being conced- 
ed the judgment is conclusive of all matters 
involved; but if the jurisdiction be disproved, 
then the judgment is void for all purposes. If it 
be conceded that the jurisdiction rests upon the 
existence of a particular fact, then it will not do 
to say that the finding of that fact by the court is 
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conclusive of its own jurisdiction—for this would 
be, to use a common expression, ‘‘reasoning in a 
circle.”? The judgment is conclusive if the court 
had jurisdiction, and its judgment that it had ju- 
risdiction is conclusive of the jurisdiction. There 
may be in some cases confusion as to what consti- 
tutes the jurisdictional facts, but this would seem 
to be about as clear an illustration of it as could 
be found: That a probate court has assumed that 
a certain person is dead, and has granted admin- 
istration upon his estate, when, in fact, he was 
not dead. A similar illustration is given by Chief 
Justice Marshall; he says: “If by any means 
whatever a prize court should be induced to con- 
demn as prize of war a vessel which was never 
captured, it could not be contended that the con- 
demnation operated as a change of property.’’ 
‘The proper distinction is illustrated in the case of 
Allen vy. Dundas, 3'I'. R. 125, where it was held 
that payment to one named as executor in a forged 
will which had been presented and allowed in the 
prerogative court was a protection against the 
demand of one who had procured the proceedings 
on the forged will to be set aside and himself ap- 
pointed administrator, this upon the ground that 
the person being dead the ceurt had jurisdiction; 
but the judge said that if the person was not in 
fact dead, the whole proceedings would be void— 
so that the jurisdiction rests upon the fact of 
death, and this being clearly shown untrue, it 
must result that the entire proceeding was with- 
out jurisdiction and void. For at least it sounds 
almost absurd to say that any man is to be bound 
by the judgment of a probate court that he is 
dead. The argument that the court has jurisdic- 
tion to ascertain the fact of death is fallacious. 
For this must assume that the court may decide 
the question either way, and if it conclude that 
the person is not dead, then it has no jurisdiction 
for any purpose. While the court may hear evi- 
dence of the death, the fact is generaliy assumed, 
and if the court undertake to put its finding of the 
fact in the form of ajudgment, it gives it no great- 
er validity. This conclusion is sustained by the 
great weight of authority; the direct question was 
fully considered in a case precisely similar by the 
Supreme Court of Massachusetts, and this view 
held by the unanimous opinion of the court. Jo- 
chumsen v. Savings Bank, 3 Allen, 87. The prin- 
ciple is directly involved in the case of Thompson 
v. Whitman, 18 Wall. 457. By the laws of New 
Jersey it was made unlawful for any one not at 
the time a resident or inhabitant of the State to 
gather clams, oysters or shell-fish in the waters 
of that State, and the law authorizes the seizure 
of the vessel and its forfeiture, which may be de- 
clared by any two justices of the peace of the 
county in which the seizure occurred. 

The suit was in the United States court against 
the sheriff who had carried away the vessel; the 
defense was the judgment of condemnation of 
two justices of the peace of New Jersey, which 
judgment recited the fact that the vessel had 
been seized in their county. This was held 
not conclusive, and it being shown that the seiz- 
ure was not in the county, the judgment of con- 





demnation was granted in two different counties 
about the same time. Judge Reese said the let- 
ters granted in the county other than the county 
of the intestate’s residence were void; other sim- 
ilar cases are referred to in the case of Jochumsen 
v. Savings Bank, 3 Allen, 87. If the judgment of 
the probate court as to the residence of the intes- 
tate is not free from a collateral attack, it can 
hardly be said that the judgment of the court as 
to the death of the party can stand upon a higher 
ground. In fact, so far as our researches have 
gone, the case of Rodrigas v. East River Savings 
Institution stands alone, and even that decision 
seems to have been rendered doubtful upon a sec- 
ond hearing of the case. See Melia v. Simmons, 
19 Alb. L. J. 298. Asa further argument against 
the validity of the administration we need only 
see to what it would lead. If the administration 
was valid until revocation, as argued in the pres- 
ent case, then it must result that the decree of the 
Chancery Court in the bill filed by Whitly to col- 
lect these notes was iikewise conclusive; for in that 
view it was a bill filed by one who was for the 
time being properly authorized to act as adminis- 
trator to collect assets due the estate, the proper 
defendants were made, and the court had jurisdic- 
tion of the subject-matter, and the decree ren- 
dered in the cause must in that view be held con- 
clusive upon all parties. But suppose the decree 
had been in favor of the defendants in the cause, 
and no such notes had ever been executed, or that 
they had been paid, would the complainant in the 
cause be bound by the adjudication? Is it possi- 
ble that she could thus lose her property and 
rights by a proceeding to which she was in no 
sense a party? The decree was in fact for only 
part of the debt. Without attempting to further 
follow the discussion into refinements, it is suffi- 
cient to say that it will at last bring us back to the 
plain common-sense view of the question, to 
which we think there is no sufficient answer, and 
that is, that there is no law for administrating 
upon one’s estate until after he is dead, and that 
no living man is bound by the adjudication of a 
court that he is dead. It might be difterent if we 
had a statute such as exists in Rhode Is- 
land, or such as the New York court seems 
to have construed theirs to be, providing that 
after an absence for a given time one’s estate 
may be administered as if he were dead, 
subject only to his right to reclaim the 
proceeds, in the event he return; even then it 
would be a question whether this would not be 
depriving a man of his property without due proc- 
ess of law. See Albany Law Journal of 15th 
May, 1880, p. 383. But at any rate, we have no 
such statute. We hold the entire proceedings 
void. Wealso hold Whitly, and his sureties on 
his bond of indemnity, liable to the extent of the 
penalty for the money received by him. The 
amount thus realized will be paid to complainant 
in exoneration to that extent of the trust proper- 
ty. 1 Lea, 586. It appears that some of the per- 
sons to whom Whitly distributed the fund have 
voluntarily paid to complainant part of the 
amount; an account of this, as ordered by the 
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chancellor, will be taken, and the amount credit- 
ed on the decree on the indemnity bond. Under 
the circumstances we disallow interest during the 
war, and until lst June, 1865, in accordance with 
our holding in similar cases, upon the ground that 
the parties were for the time separated by the 
lines of the hostile armies, and occupying toward 
each other the relation of public enemies between 
whom commercial intercourse was forbidden. 
With this modification the decree of the chancel- 
lor will be affirmed, and the cause remanded, and 
the costs of this court divided. 

Freeman, J., dissented. 

MCFARLAND, J., (upon a petition for a rehear- 
ing). We have been asked to rehear this case on 
account of its novelty. The only additional argu- 
ment offered is a review of the question in the 
American Law Review of May, 1880. This article 
concedes that the weight of authority is in favor 
of our conclusion, and refers to additional author- 
ities in its support that we have not had access to. 
Moore vy. Smith, 11 Rich. Law (S. C.) 569; Melia 
v. Simmons. 45 Wis. 334. The author only under- 
takes to say that something may be said on the 
other side of the question, and puts forth some- 
what doubtingly the suggestion that the jurisdic- 
tion does not depend upon the fact of death, but 
upon the allegation of the fact in the application 
for letters of administration. If disposed to en- 
ter further into the discussion, we think it could be 
shown that this position is unsound; but we are 
content to rest our conclusions upon the reasons 
and authorities already given. The other points 
in the petition have been fully considered in the 
foregoing opinion. As to the interest after June, 
1865, while it is true that complainant was absent 
with the notes in her possession, so that they could 
not have been paid, yet it is not shown that the 
defendants were ready, or desired to make pay- 
ment, or that they lost the interest. 

Petition for rehearing dismissed. 








ABSTRACTS OF RECENT DECISIONS. 


NOTES OF RECENT DECISIONS. 





OFFICES AND OFFICERS — WHEN APPOINTMENT 
COMPLETE—WHEN TERM COMMENCES.—1. Where 
an office is filled by ‘‘appointment by the Governor,’’ 
the appointment is complete when the commission is 
signed, and term of office commences from the, ap- 
pointment. 2. Where commissioners appointed by 
the governor were required by law ‘‘within thirty 
days after their appointment, to meet, take an oath in 
writing. ete.’’ they were not authorized to proceed 
with the investigations committed to their charge un- 
til they had qualified. Their failure to qualify would 
have operated as a vacation of their appointment. 
When they do qualify, they are entitled to their sal- 
ary. Supreme Court of California. Opinion by Mc- 


*Kinstry, J.—Ball v. Kenfield, 6 Pac. C. L. J. 22. 


LIABILITY TO SUPPORT NEEDY PARENTS-~-COMMON 
Law—STATUTE.—There is no common law liability 
to support needy parents. From the natural duty of 





supporting them, a request to supply them with 
necessaries can not be implied. Lebanon vy. Griffin, 
45 N.H. 558. Persons of sufficient ability are, by 
statute, liable to maintain their parents when stand- 
ing in need of relief. But the statute empowering a 
town, that performs its duty of relieving such parents, 
to enforce the liability of the children, does not au- 
thorize a volunteer to enforce it. Gen. Stat. chap. 74, 
secs. 1,8, 9, 10. Supreme Court of New Hamp- 
shire. Opinion by DoE, C. J.—Gray v. Spaulding. 


CRIMINAL PROCEDURE—JURY TAKING WEAPONS 
CAUSING HOMICIDE WITH THEM—EVIDENCE—FO0OT 
PRINTS.—1.It is error for the court to permit the jury 
ona trial for murder to take with them, into their 
room when they retired to consider of their findings, 
the rifle gun and balls which had been exhibited and 
testified about by the witnesses. 2. It was error not 
to permit defendant to prove, if he could, his willing- 
ness to try his shoe in the foot prints formed upon the 
ground,and supposed to have been made by the assas- 
sin, and also that he requested the parties having 
him under arrest to measure his horse’s foot and apply 
the measure to the horse tracks supposed to have been 
made by the animal ridden by the assassin to and from 
the place of killing. Court of Appeals of Texas. 
Opinion by WHITE, P. J.—Bouldin v. State. 


CHECK—DEPOSIT IN BANK—ACTION—EVIDENCE. 
—1. The deposit of funds in a bank forms a sufficient 
consideration to authorize the hvlder of a check 
drawn against such funds by the depositor, to main- 
tain a suit against such bank on its refusal to pay. 2. 
Where the minutes of the proceedings of a city coun- 
cil are ambiguous, they may be explained by parol 
testimony. Texas Commissioners of Appeals. Opin- 
ion by WALKER, J. First Nat. Bk.v. Randall. 4 
Tex. L. J. 43. 

DUTY OF PLEDGEE OF SECURITIES TO COLLECT 
INTEREST — DEPRECIATION — NEGLIGENCE. — 1. A 
transferred to B, as collateral, certain promissory 
notes secured by mortgages. The notes bore interest 
payable half yearly, and the mortgages contained pow- 
ers of sale if default was made in paying the interest 
when due, and also contained a provision that, in case 
of sale for non-payment of interest, the principal 
should be due and payable on the day of such 
sale. <A notified B by letter that the power 
to collect the interest was wholly in B’s hands; 
that B’s duty was to collect the interest, if 
necessary, by sale, and credit A- with the 
collections, and that A would hold B responsible for 
any neglect. After B’s death, A wrote to B’s execu- 
trix, who was also sole legatee and devisee, to the 
same effect. Both B and B’s representative neglected 
to collect much of the interest and to enforce payment 
by sale. By the depreciation of property the mort-_ 
gages became nearly valueless, and the mortgagors 
were irresponsible. It appearing that prompt sales 
would have realized enough to pay the collateral notes 
in full—on a bill in equity to redeem, and for an 
account: Held, that B’s executrix was responsible 
for neglecting to collect the interest as it fell 
due. Held, further, that A was entitled to 
have his principal debt reduced by the amounts 
of interest falling due on the collateral notes, whether 
Band B’s representative had or had not collected 
such interest. Held, further, that although B’s exe- 
cutrix was responsible for the interest falling due on 
the collateral notes, she was. not, in the circumstanc- 
es, responsible for the principal of these notes. 
Held, further, that the pledgee of a chose in action 
given as collateral is bound to use reasonable and or- 
dinary diligence in realizing its value, but is not 
bound to exercise extraordinary care. Hence the 
pledgee is neither bound to forecast the markets for 
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the pledgor, nor to watch the markets for the most 
favorable opportunity to sell the pledge. Supreme 
Court of Rhode Island. Opinion by DURFEE, C.J. 
—Whitonv. Paul. 





SUPREME COURT OF PENNSYLVANIA. 
March-July, 1880. 


THEATRE TICKET ENTITLES HOLDER TO WHAT— 
ACTION FOR EXPULSION OF NEGRO FROM THEATRE 
—DAMAGES—FORM OF ACTION.—1. A and his wife, 
persons of color, while in lawful possession of two 
tickets of admission and reserved seats in defendant’s 
theatre, were refused admission and forcibly ejected 
from the building by defendant’s employees. More 
than two years afterwards A brought an action of tres- 
pass on the case to recover damages. eld, that this 
action was in the proper form to recover the price of 
the tickets and the loss occasioned the plaintiff by his 
wife’s illness, including all expenses which he was put 
to in consequence, these being consequential and not 
direct injuries. Held, also, where, in the absence of 
any regulation with reference to color, a colored per- 
son lawfully possessed of a ticket for a seat ina theatre 
for a particular performance is refused admission, the 
proprietor is liable in damages therefor. 2. A ticket 
to a reserved seat in a theatre confers more than arev- 
ocable license and partakes more of the nature of a 
lease, entitling the holder to peaceable ingress aud 
egress, and exclusive possession of the seat during 
the designated performance. 3. When an act. of vio- 
lence is committed by a servant in the ordinary course 
of his employment, but not by the direct command 
nor assent of the master, case, and not trespass, is the 
proper form of action in which to reeover damages 
againet-the master. 4. Where a husband seeks to re- 
cover damages for an act of violence committed upon 
his wife. whereby he has lost her company and serv- 
ices and suffered expense for medical attendance, 
case is the proper form of action. Affirmed. Opinion 
by STERRETT, J.—Drew v. Peer. 


PRINCIPAL AND AGENT—AUTHORITY OF AGENT— 
DUTY OF CREDITOR AS AGAINST SURETY TO REVIVE 
JUDGMENT—NATIONAL BANK—POWER OF, TO TAKE 
REAL EsTaTE SECURITY—DEPOSITIONS—FORM OF 
CERTIFICATE OF.—1. Mere forbearance, however prej- 
udicial, to a surety, will not discharge him; the failure 
of a creditor to revive a judgment does not discharge 
a surety unless there was an express agreement at the 
time of giving the judgment that it should be kept 
revived for the benefit of the surety. U.S. v. Simp- 
son, 3 P. & W. 4387, followed. 2. Real estate security 
taken bya National Bank for present or future ad- 
vances is valid. Union Nat. Bank vy. Matthews, 8 Otto, 
264, 8 Cent. L. J. 181. followed: All prior decisions of 
this court in conflict therewith overruled. 38. In 1872 
money was loaned by a bank, and a note and confes- 
sion of judgment, signed also by sureties, were taken 
by its president; the note was made to ‘‘W., Pres’t, 
or bearer.’’ In 1874 W gave a release of liens, signed 
‘*W, President,’’ to enable the principal debtor to 
sell part of his land. In 1876, the note not having 
been paid, execution was issued against the sureties, 
was enjoined, and an issue was framed and tried in 
1879 between ‘‘W, President of the Bank,’’ etc., and 
the sureties, but as if the bank were the real party in 
interest. W had negotiated the loan, done all the 
business respecting it, and, by sufferance ofthe bank, 
the judgment stood in his name. Held, that the long 
acquiescence in .the acts of W constituted a ratifica- 
tion of them, and that the bank was bound by the re- 














lease given by W. 4. Depositions were taken, in 
obedience to a rule of court, in the presence of the 
parties, and the witnesses were cross-examined. The 
certificate of the justice read: ‘‘I certify that the 
above witnesses were duly qualified and examined at 
the time and place stated in the caption before me.’’ 
Their admissibility was objected to on the ground that 
the certificate was improper in not reciting that they 
were reduced to writing by the justice, nor that they 
were subscribed in his presence by the parties: Held, 
(sustaining the ruling of the court below), that it is to 
be presumed that the depositions were properly re- 
duced to writing and subscribed by the witnesses 
until the contrary is shown, and that they were there- 
fore properly received; but held, further, that the 
plaintiff in error is to be confined to the objections 
made in the court below, and not having then ob- 
jected to the absence of the signature to one of the 
depositions, could not claim for that defect considera- 
tion here. Reversed. Opinion by TRUNKEY, J.— 
Winton v. Little. . 


— en 


SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS. 
July, 1880. 


LAND TAKEN FOR PUBLIC USES — LIABILITY OF 
OWNER FOR SUBSEQUENT BETTERMENTS. — By the 
provisions of the act of Congress of March 3, 1873, 
and of the statute of this Commonwealth of 1878, 
ch. 189, the title to land taken for the post-office in 
Boston does not vest in the United States until the as- 
sessment and payment of the damages thereby occa- 
sioned to the owners of the land. But the title which 
is purchased by and vests in the United States is the 
title as it existed. when the petition for the valuation 
of the land was filed by the agent of the government, 
and the measure of damages to be awarded to the 
owners is the value of the land at that date. The 
owners of the land, therefore, can not be charged 
with betterments or other taxes imposed after it has 
been designated and set apart for the public use, and 
while they can not enjoy or improve,nor obtain com- 
pensation for any increase in its value. Opinion by 
Gray, C. J.—Sherwinv. Wigglesworth. 


TRUSTEE — MORTGAGE — LIABILITY OF CESTUI 
QuE TRuUST.—The defendants made an arrangement 
with one D to buy a parcel of land, to take the deed 
in his own name, and to cxecute a declaration that he 
held it in trust for the defendants; to pay a part of the 
consideration with money furnished by the defend- 
ants, and to give his own note and mortgage back for 
the balance thereof, all of which was done. After a 
foreclosure of the mortgage, under the power of sale 
therein contained, and the application of the pro- 
ceeds of the sale, thére remained a balance due on 
the mortgage note, to recover which an action was 
brought against the defendants. Held, that the rela- 
tions between D and the defendants were not those of 
principal and agent, but of trustee and cestuis que 
trust; and that such relation, in the absence of 
fraud, would not render the cestuis que trust liable 
to suits at law upon contracts made by the trustee in 
hisown name. Opinion by MORTON, J.—Everett v. 
Drew. 


BREACH OF PROMISE OF MARRIAGE—RULINGS.— 
In an action for breach of promise of marriage, rul- 
ings requested by the defendants, which assumed 
that he would have the right, without the con- 
sent of the other party to the contract, to break 
off the engagement, without the liability to make 
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any compensation or indemnity, if he should come 
to the conclusion that the proposed marriage would 
not tend to the happiness of both parties, were 
held to have been properly refused in the form pre- 
sented, as it would be equivalent to saying that the 
defendant had the right to recede from the contract, 
if he should be disinclined to fulfil it. Opinion by 
AMES, J.—Coolidge v. Neat. 


FORGERY BY ADDING TO GENUINE INSTRUMENT 
—VARIANCE.—Whe€re an indictment charged that the 
defendant ‘‘did falsely make, forge and counterfeit a 
certain false, forged and counterfeit accountable re- 
ceipt for money,’’ and the evidence at the trial was 
that the defendant inserted additional words and 
figures in a genuine receipt for money paid to another 
person, by which the amount named in the original 
receipt was increased, it was held, that there was no 
material variance between the allegation and the 
proof. Opinion by CoLT, J.—Com. v. Boutwell. 

INTEREST — STATUTORY RATE — MATURITY OF 
CONTRACT.—Under the statutes of 1865, ch. 56, sec. 
1, providing that the legal rate of interest in this 
Commonwealth shall be six per cent. a year, and by 
sec. 2 that it shall be lawful to contract for any rate of 
interest, ‘*provided, however, that no greater rate of 
interest than six per centum per annum shall be re- 
covered in any action, except when the agreement to 
pay such greater rate of interest is in writing,’’ 
where the parties have made a written agreement for 
the payment ofa greater rate of interest yearly than six 
per cent., the creditor is entitled to receive the stipu- 
lated rate of interest so long as the debtor has the use 
of the principal; and in action upon the contract the 
creditor is entitled to recover interest at that rate, not 
merely until the time when the principal is agreed to 
be paid to him, but until it is actually paid, or his 
claim for principal and interest jndicially established. 
Opinion by Gray, C. J.—Union Inst. for Savings v. 
Boston. 








PUBLIC OPINION. 





A LEGAL DILEMMA.—The St. Louis Globe-Demo- 
crat of the 14th inst. says: At last reports the engi- 
neers of the Hudson River tunnel were about three 
weeks further off from the bodies of the victims of the 
accident than they were when the accident occurred, 
and it may be taken for granted that the company does 
not want to tind the bodies, and is not going to find 
them if it can help it. Aslong as there are no bodies to 
**sit on’’ no coroner’s inquest can be held, no verdict 
can be rendered, no censure can attach to any one, 
and no punishment can be inflicted on any one. If 
any fact can be established by evidence, one would 
suppose that it was the fact that some twenty odd vic- 
tims were lying under the mud and water of the 
bungling company’s excavation. Yet in law that fact 
can not be proved; no one can lodge a complaint or 
make a charge, because no beginning can be made. 
The case is in the coroner’s hands, and it must stay in 
the coroner’s hands until he holds the inquest—that 
is, until the bodies are recovered, the chances being 
that the bodies will never be recovered. This is 
**Crowner’s quest law, ’’but the law of Christian burial 
with regard to one who has wilfully sought her own 
salvation, even when expounded by the grave-digger 
in Hamlet, is hardly more absurd than the law of 
murder which requires the corpus delicti or body of 
the victim as a condition of proving guilt. If the 
Hudson River tunnel deaths had resulted from wilful 
malice instead of incurable stupidity, the crime 





would be equally beyond the purview of the law, as it 
is held that no murder can be proved unless the body 
of the victim can be produced before a legal tribunal. 
Such absurdities and inconsistencies are gradually 
disappearing from the codes of the States, but they 
survive with all the tenacity of all abuses. Under the 
old doctrine requiring the corpus delicti, a man might 
throw his victim over Niagara Falls in the sight of a 
thousand persons and go unpunished if the waters 
refused to give up their dead. Such a case would be 
an extreme one, bt it would differ in degree only and 
not in kind from the New York case, where the cor- 
oner’s inquests are postponed to await the arrival of 
remains that are never going to come. 





THE DE JARNETTE CaSE.—The New York Daily 
Register of the 15th inst. observes: The young man 
who shot his sister in a house of ill-fame in Danville, 
Va., has been found guilty of murder in the first de- 
gree, butrecommendedto mercy. The circumstances 
appear to be these: Mollie De Jarnette, a young girl, 
living out as a domestic, was seduced and betrayed 
under promise of marriage. It was the old story. 
She could no longer hold up her sad head in the re- 
spectable circle of which she was a member. They 
turned their backs upon her, and she became what is 
called an abandoned woman. When people speak of 
an abandoned woman, the first question should be, 
Who abandoned her? But she concealed the name of 
her betrayer, unwilling to affix to his name the stig- 
ma of such a complaint. After eighteen months of 
distress, she, indesperation, betook herself to a house 
of ill-fame, where she fancied she should find a less 
intolerable life. A week there brought such distress 
that she resolved to make a last appeal to her brother, 
who was an intelligent young man, a station agent and 
telegraph operator of a neighboring town. Her let- 
ter, expressing penitence and a prayer for forgiveness, 
seems to have been the first intimation he had of the 
lamentable refuge she hadsought. Immediately after 
reading it, he took his revolver, went to the house, 
gained admittance and entered her room, and with 
six shots brought her mortally wounded to the floor. 
He made no attempt to disguise the facts or evade the 
responsibility, but declared that he had done it to 
make a just example of her sin and hershame. The 
main question was whether such an impulse to the 
killing should affect the degree of the crime. 
Some exceptions on the trial may lead to a re- 
view of the conviction. Meanwhile the main ques- 
tion is exciting general interest and attention. 
At first thought there appears to bea great pallia- 
tion, if not provocation, in such circumstances. But 
when we analyze the motive, there seem to be two 
principal elements in it, the separation of which may 
throw some light on the question. We may justly im- 
agine that the prisoner’s impulse consisted partly of 
his sense of the girl’s ill-desert, and partly of his 
sense of the shame brought upon himself and the fam- 
ily by her fall and her abandoned life. The first of 
these motives is simply the ill-desert of a prostitute, 
and can not justify the shooting unless it would justify 
his killing any prostitute on sight as a person not fit to 
live. The second of these motives is the one oa which 
the claim of palliation must rest, and it is a very 
slender foundation for it. If the disgrace that is 
brought on one by the open shame of a relative isa 
motive for killing the latter which the law can recog- 
nize as mitigating guilt, this would concede to it a re- 
spect far out of proportion to that conceded to other 
alleged provocations, aud it would bea dangerous in- 
vitation to take the law into one’s own hands. The 
two motives seem none the more aygilable, because 
united in this case in one impulse. 
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CURRENT TOPICS. 





The selection by the judicial convention which met 
in this city last week, of Seymour D. Thompson, 
Esq., as a candidate for Judge of the St. Louis 
Court of Appeals, will receive the hearty indorse- 
ment of the bar of this section. Mr. Thomp- 
son’s name is known not only to the readers of this 
JOURNAL, but to the larger constituency of the lawyers 
of the West and South. Through the first year of the 
CENTRAL LAW JOURNAL he shared with Judge Dil- 
lon the labors of establishing a new legal periodical, 
and during the three years which followed, he was its 
active editor, and for atime its proprietor. Resigning 
his position as managing editor in March, 1878, in 
order to devote his time entirely to authorship, he has 
since given to the profession a series of legal classics 
which have established for him a national reputation. 
A list of his writings shows that his learning is 
not restricted to a single branch of the law, 
and likewise exhibits his extraordinary industry. 
In 1870 he edited an edition of the Tennessee Statutes, 
and since then he has published no less than seven 
works, on the subjects of Self-Defense, Bankruptcy, 
Homesteads and Exemptions, Stockholders of Cor- 
porations, Carriers of Passengers, Negligence and 
Instructions to Juries, and there is at present in the 
press an extensive treatise from his pen on the Lia- 
bilities of Officers and Agents of Corporations. His 
standing as a legal authority we have spoken of as es- 
tablished ; it is shown by the opinions of the reviewers, 
by the large sale which his works command, and by 
their being cited and followed in many recent cases, 
not alone by the State courts, but by the highest tri- 
buna! in the land—the Supreme Court of the United 
States. But while having the learning so essential to 
a judge, Mr. Thompson is fortunately not inexpe- 
rienced in the duties of a judge. For several years he 
has occupied a quasi judicial position. Appointed 
by Judge Dillon, in 1876, one of the Masters in 
Chancery of the Federal Court, he has already had 
before him controversies of an intricate and impor- 
tant character. In many of these cases the law as 
well as the facts have been left to him to determine, 
and his reports have been almost universally adopted 
by the judges. An example of what we may expect 
of Mr. Thompson when the time comes for him to de- 
liver opinions from the bench, may be found in his 
report in Hagan’s Case, 7 Cent. L. J. 311, on the ques- 
tion of Imputed Negligence. It is gratifying to be 
able to announce in a legal journal that Mr. Thomp- 
son’s nomination was made possible by the almost 
unanimous desire of the bar of this city that the 
honor should fall on him, and that the same support 
will insure his election. The bar, when left to itself, 
may be safely trusted to select the best talent for the 
bench, and a layman will find it hard to give a satis- 
factory reason why he should not vote for a candidate 
in whose hands nine-tenths of the lawyers are anxious 
that the scales of justice should be placed. 
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In Price v. Pennsylvania R. Co., 11 Pitts. L. J. 33, 
decided on the 4th inst. ,it was held that a United States 
mail agent, traveling on a train in the discharge of his 
dnty, was a ‘‘passenger’’ within the statute of Pennsyl- 
vania, which provides as follows: ** When any person 
shall sustain personal injury, or loss of life, while 
lawfully engaged or employed on or about the roads, 
works, depots and premises of a railroad company, 
or in and about any train or car therein or thereon, of 
which such person is not an employee, the right of 
action ,and recovery in all such cases against the 





company shall be such only as would exist, if such 
person were an employee. Provided that this section 
shall not apply to passengers.’’ This ruling is in ac- 
cord with the following authorities, English and 
American: Collet v. London ete. R. Co., L. R. 16 Q. 
B. 984: Plaintiff was a mail agent traveling in the 
course of his employment on defendant’s train. The 
mail and agents were carried under the directions of 
an act of parliament and regulations similar to those 
in Price’s case—except that the agent was to be carried 
free. Plaintiff was injured by negligence of defend- 
ant’s servants. It was held to be immaterial that he 
was carried under a contract with the government. 
That he was a passenger carried by consent of the 
company, to whom they owed the duty to carry safely. 
Nolton v. Western R. Co., 15 N. Y. 444: Plaintiff 
was a mail agent carried under the same statute and 
orders as-was Price, when he (plaintiff) was injured 
by the gross negligence of defendant’s employees. 
Held, that he was entitled to recover as a passenger to 
whom the company owed a duty. Yeomans v. Con- 
tra Costa Steam Nav. Co., 44 Cal. 71: Plaintiff was 
agent or messenger for Wells, Fargo & Co., and was 
carried under a contract of the express company with 
the defendant, whereby the defendant agreed to carry 
freight and messenger for a fixed monthly compensa- 
tion. The plaintiff while on the car of the defendant 
company was injured by reason of the negligence of 
defendant’s servants. Held, that the plaintiff was a 
passenger and entitled to recover. Blair v. Erie 
R. Co., 66 N. Y. 313: Plaintiff was an express agent 
on the train in the course of his business, in pursu- 
anee of a contract, whereby a railroad company con- 
tracted to transport the freight of the express com- 
pany for a certain consideration, and to transport the 
money-safes and messengers free of charge. He was 
allowed to recover. Hammond v. Northeastern R.Co.,6 
Rieh. 130: Plaintiff was a route agent in performance 
of his duty when injured by the negligence of the de- 
fendant’s employees. The conditions were precisely 
similar to those. The court held plaintiff entitled 
to recover, clearly putting it as a case of a pas- 
senger, although not in terms calling him such. 
Penn. R. Co. v. Henderson, 1 P. F. Smith, 315: 
Plaintiff’s husband was a drover in charge of his 
cattle on defendant’s train, he riding on a drov- 
er’s pass, directing the conductor of the passen- 
ger car attached to stock train, to pass the bearer in 
charge of his stock in certain cars. In an exhaustive 
opinion the court held the plaintiff entitled to recover 
for the death occurring by the negligence of defend- 
ant’s agents. 


_— 


The discussion of legal topics by a daily newspaper 


) in times of political excitement is not without danger. 


At such periods we presume that the best talent which 
the paper can command is put to work defending the 
party that it supports, or attacking the party that it 
opposes, and other matters are left to take care of 
themselves. At any other time than during the few 
months preceding a Presidential election, we should 
be greatly surprised to find in the columns of one of 
the leading dailies of the country,an article such as that 
which we reprint in our present issue from the St. 
Louis Globe-Democrat of last week, entitled ‘‘A Le- 
gal Dilemma.’’ The writer of that article makes to a 
credulous public the startling announcement that 
‘*no murder can be proved unless the body of the 
victim can be produced before a legal tribunal.’’ It 
follows, therefore, that in his opinion, ‘*a man might 
throw his victim over Niagara Falls in the sight of a 
thousand persons and go unpunished if the waters 
refused to give up their dead.’’ This is certainly to 
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us so new an idea inthe American law of crimes, that 
we hope the editor of the Globe-Democrat will 
be kind enough to let us know where he ob- 
tained his authority; for we are quite unable to 
find such a doctrine in the common law text- 
books, or reports. We believe that something of 
this kind is required under the rules of the civil law, 
but it is never absolutely necessary where the com- 
mon law prevails that the body of the victim should 
be produced, in order to convict the murderer. 
**When, however, the fact of the murder is proved 
by eye witnesses,’’ says Mr. Best, ‘‘the inspection of 
the dead body may be dispensed with.’’ Best Kv. § 
445. And Mr. Wharton says: ‘‘Should the decease 
be satisfactorily proved, the identification of the body 
after death may be dispensed with.’’ Whart. Crim. 
Ev. § 326. As early as the year 1792 this was settled by 
the unanimous judgment of al] the judges of England 
in the case of Rex v. Hindmarsh, 2 Leach, 648. There 
a seaman was charged with the murder of his captain. 
The evidence showed that while the ship was lying off 
the African coast in eompany with other vessels, the 
prisoner was seen one night to throw the captain into 
the sea, after which he was never heard of; but 
near where this took place a billet of wood covered 
with blood was found, and the deck and part of the 
prisoner’s dress were covered with blood. It was 
argued for the defense that there was no proof of the 
corpus delicti; that the captain might have been 
picked up by some of the neighboring vessels and be 
still alive. But the prisoner was nevertheless con- 
victed, and his sentence being approved by the full 
court of all the judges, was executed. The rule of 
this case has always been the rule of the American 
courts, and has been the rule of the English courts 
since the beginning of the present century, at least. 





If the writer of the Globe-Democrat article above 
referred to had been a constant and careful reader of 
this JouRNAL, he would not have fallen into the error 
which we have noticed. In our issue of Feb. 27, 
1880, will be found a learned article taken from the 
Trish Law Times on the subject of ‘‘Proof of the 
Corpus Delicti,’’ in which the doctrine is said to be 
best stated by Mr. Harris in his late work on Criminal 
Law thus: ‘*As a general rule proof is required of the 
finding of the body of the ‘deceased. But this 
rule is not inflexible, as where the direct evi- 
dence brought before the jury is sufficiently strong 
to satisfy them that a murder has really been commit- 
ted.’? But although the Globe-Democrat’s law writer 
might reasonably be required to read the text books 
and law periodicals before enlightening the public on 
legal topics, we are more ready to excuse this omission, 
than we are to pass by a journalist’s ignorance of pub- 
lic events, and especially such as have occurred in bis 
city. He may not have read the treatises, but the 
case of Lamb, who was executed in this city in 1859 
for the murder of his wife, should not have escaped 
his memory. Lamb drowned his wife in the river 
near Carondelet by holding her head under the water 
and then throwing her body overboard, having first 
tied a heavy stone to it. The body was never found, 
and almost the only evidence on which to convict him 
was his own confession. It was objected that the 
corpus delicti was not proved; that without it the con- 
fession was insufficient to convict; and. on this point, 
the case went to the Supreme Court. There, how- 
ever, the conviction was affirmed, the court remark- 
ing: ‘*We consider the true rule as deduced from the 
current authorities to be, that an extra-judicial 
confession with extraneous circumstantial evidence, 
satisfying the minds of a jury beyond a reasonable 
doubt that the crime has been committed, will war- 
rant a conviction, although the dead-body has not been 





discovered and seen, so that its existence and identity 
can be testified to by an eye witness.’’ State v. 
Lamb, 28 Mo. 218. Wetrust thatthe Globe-Democrat 
does not wish to spread the idea that an enemy—a 
political opponent, for example—may be put out of 
the way without fear of the assassin being punished, 
if he is only careful that the body is so hidden as to 
be safe from discovery. Dissenting, however, from 
our cotemporary’s view, we volunteer the opinion 
that if any one should be foolish enough to satisfy his 
revenge in so public a manner as by throwing his ene- 
my over Niagara Falls ‘‘in the sight of a thousand 
persons,’’ his punishment would not depend on the 
consent of the waters to give up their dead, and this, 
whether he should select for the scene of his murder- 
ous display the American or the Canadian bank. 








NOTES. 

—tThe United States Supreme Court have adopted 
the following rule: ‘All records and arguments 
printed for the use of the court must be in such form 
and size that they can be conveniently cut and bound 
so as to make an ordinary octavo volume. After the 
tirst day of October, 1880, the clerk will not receive 
or file records or arguments intended for distribution 
to the judges that do not conform to the requirements 
of this rule.’’ The requisite size is 9 x 53-4 inches. 


——tThe decease of several distinguished judges and 
lawyers is to be noted as occurring during the past 
month. M. Julies Nicolet, the eminent French Advo- 
cate, died on the Ist inst. at Paris, aged sixty-five. 
Sergeant Richard Armstrong, described by the Irish 
Law Times as “long the leader of the Irish common 
law bar,’’ died at Dublin on the 26th ult., aged sixty- 
five. He was called to the barin 1839. Chief Baron 
Fitzroy Kelly. of the English Court of Exchequer. 
died on Friday last. He is the last of the Lord Chief 
Barons. After existing 800 years, the title is now 
abolished. The office in its new form is worth £6.000 
( $30,000) per annum.——James Jackson, Associate 
Judge of the Supreme Court of Georgia, has been ap- 
pointed Chief Justice of the court, to fill the vacan- 
cy caused by the resignation of Chief Justice Warner. 
——The employers’ liability bill has passed the English 
Parliament. 

——Amos R. Manning, one of the associate judges 
of the Supreme Court of Alabama, and forthe past 
three years one of the contributors to this JoURNAL, 
died in New York City on Friday last. He went to 
New York about three weeks ago. to be treated for a 
disease with which he had been suffering for six years. 
He consulted a surgeon, who decided that the only 
hope of cure wis in a very dangerous surgical opera- 
tion, which was verv likely to prove fatal. Judge 
Manning, however, decided to have this performed, 
and it was accordingly done on Tuesday, the 14th inst. 
The operation lasted alout fifty minutes and was per - 
formed by several surgeons. Judge Manning failed 
rapidly after the operation, and died on Friday night 
at 8o’clock. A post-mortem examination was subse - 
quently held, and it was decided that the cause of 
Judge Manning’s death was enemic poison. After the 
examination the body was taken to Perth Amboy, N. 
J., where the funeral took place. Judge Manning 
was born in Amboy, N. J., in 1810. While he was a 
boy, his family removed to Huntsville, Ala. About 
1870 he became an associate judge of the Supreme 
Court of Alabama. His opinions were remarkable for 


the care with which they were prepared, and for the 
research which they evidenced. 








